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Mission of the Service

The purpose of the Internal Revenue Service is to collect
the proper amount of tax revenue at the least cost; serve
the public by continually improving the quality of our prod-

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

ucts and services; and perform in a manner warranting
the highest degree of public confidence in our integrity, effi-
ciency, and fairness.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 809.—Reduction in amount” for any taxable year is theearnings rates taken into account under
Certain Deductions of Mutual amount equal to the product of (a) the lif¢ 809 generally are determined by divid-
Life Insurance Companies insurance company’s average equity baseg statement gain from operations by the

for the taxable year multiplied by (b) theaverage equity base. For this purpose, the

26 CFR 1.809-9: Computation of the differential  “differential earnings rate” for that tax-term “statement gain from operations”
earnings rate and the recomputed differential able year. The “differential earnings rate’'means “the net gain or loss from opera-
earnings rate. for the taxable year is the excess of (a) thens required to be set forth in the annual
Mutual life insurance companies; ‘imputed earnings rate” for the taxablestatement, determined without regard to

differential earnings rate. The differen- year over (b) the “average mutual earnFederal income taxes, and . . . properly
tial earnings rate for 1997 and the reconings rate” for the second calendar yeaadjusted for realized capital gains and
puted differential earnings rate for 199@receding the calendar year in which thiosses. . . .” See§ 809(g)(1). The term

are set forth for use by mutual life insurtaxable year begins. The “imputed earrtequity base” is defined as an amount de-
ance companies to compute their incom@gs rate” for any taxable year is theermined in the manner prescribed by reg-

tax liabilities for 1997. amount that bears the same ratio to 1618ations equal to surplus and capital in-
percent as the “current stock earningsreased by the amount of nonadmitted
Rev. Rul. 98-38 rate” for the taxable year bears to théinancial assets, the excess of statutory re-
“base period stock earnings rate.” serves over the amount of tax reserves,

This revenue ruling contains the differ- X ) hat. in th ¢ . h
ential earnings rate for 1997 and the re- Section 809(f) provides that, in the casthe sum of certain other reserves, and 50

computed differential earnings rate forOf any mutual life in;urance_ company, ifpercent. of any pc_)!icyholder diyidends (or
1996. Under § 809 of the Internal Reythe “recomputed differential earningsother similar liability) payable in the fol-
enue Code, mutual life insurance Comp(,j{gmount” for any taxable year exceeds thewing taxable yearSee§ 809(b)(2), (3),
nies use these rates in computing theflifferential earnings amount for that tax{4), (5) and (6). Section 1.809-10 of the
Federal income tax liability for taxable@Ple year, the excess is included in life inncome Tax Regulations provides that the
years beginning in 1997. This revenu&Urance gross income for the succeedirgguity base includes both the asset valua-
ruling also contains the figures on whicr{axable year. If the differential earninggion reserve and the interest maintenance
the determinations of these rates arg@mount for any taxable year exceeds theserve for taxable years ending after De-
based. Notice 98-19, 1998-13 I.R.B. 24€computed differential earnings amountember 31, 1991.
contained tentative determinations ofor that taxable year, the excess is allowed Section 1.809—-9(a) of the regulations
these rates. as a life insurance deduction for the sugrovides that neither the differential earn-
Section 809(a) provides that, in theceeding taxable year. The “recomputethgs rate under § 809(c) nor the recom-
case of any mutual life insurance comdifferential earnings amount” for any tax-puted differential earnings rate that is
pany, the amount of the deduction allowable year is an amount calculated in thesed in computing the recomputed differ-
able under § 808 for policyholder divi-same manner as the differential earningmntial earnings amount under § 809(f)(3)
dends is reduced (but not below zero) bgmount for that taxable year, except thahay be less than zero.
the “differential earnings amount.” Anythe average mutual earnings rate for the For purposes of § 809, the differential
excess of the differential earnings amouret@alendar year in which the taxable yeagarnings rate for 1997 and the rate used to
over the amount of the deduction allowbegins is substituted for the average mwalculate the recomputed differential
able under § 808 is taken into account astaal earnings rate for the second calendaarnings amount for 1996 (the recom-
reduction in the closing balance of reyear preceding the calendar year in whicputed differential earnings rate for 1996),
serves under subsections (a) and (b) tfie taxable year begins. and the figures on which these two rates
§ 807. The “differential earnings The stock earnings rates and mutualre based are set forth in Table 1.

Rev. Rul. 98-38 Table 1
Determination of Rates To Be Used For Taxable Years
Beginning in 1997
Differential earnings rate for 1007 . . . . ... e 0
Recomputed differential earnings rate for 1996 . .......... ... .. . ... .. . ... 0
Imputed earnings rate for 1996 . . . . . . . .. e 15.669
Imputed earnings rate for 1997 . . . . . . . e 13.813
Base period stock earnings rate . .. ... ... e e 18.221
Current stock earnings rate for 1997 . . .. . ... i e 15.254
Stock earnings rate for 1994 . . ... e 11.437
Stock earnings rate for 1995 . . ... e e 17.087
Stock earnings rate for 1996 . .. ... e 17.238
Average mutual earnings rate for 1995 . ... ... e 16477
Average mutual earnings rate for 1996 . . . . .. ... e e e 16.112
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DRAFTING INFORMATION

ruling is Katherine A. Hossofsky of the

tact Ms. Hossofsky on (202) 622-3477,¢ hereby declared obsolete.

(not a toll-free number).

ENTITY CLASSIFICATION

Section 7805.—Rules and

Regulations 71-277
71-434

26 CFR 301.7805-1: Rules and regulations. 71-574
72-75

Rulings; obsolete.A list is given of 72-120
rulings under the jurisdiction of the Asso- 72-121
ciate Chief Counsel (Domestic) that have 72-122
been identified as no longer determina- 75-19

tive. 77-214
79-106
Rev. Rul. 98-37 88-8
The Internal Revenue Service is contin- 88-76
uing its program of reviewing rulings (in- 88-79
cluding revenue rulings and revenue pro- 93-4
cedures) published in the Internal 93-5
Revenue Bulletin to identify and publish 93-6
lists of those rulings that, although not 93-30
specifically revoked or superseded, are no 93—-38
longer considered determinative because: 93—-49
(1) the applicable statutory provisions or 93-50
regulations have been changed or re- 93-53
pealed; (2) the ruling position is specifi- 93-81
cally covered by a statute, regulation, or 93-91
subsequent published position; or (3) the 93-92
facts set forth no longer exist or are not 93-93
sufficiently described to permit clear ap- 94-5
plication of the current statute and regula- 94—6
tions. 94-30
This revenue ruling publishes a list of 94-51

1998-32 |.R.B.

Rev. Rul. No.

rulings under the jurisdiction of the Asso- Rev. Rul. No.
o ) ciate Chief Counsel (Domestic) that have 94-79

The principal author of this revenueyean, jgentified under the Service's review 95-2

) i > , “program as no longer being determina- gg g
Assistant Chief Counsel (Financial Instiyje  The rulings are categorized by sub-

tutions and Products). For further i”for]ect matter.

mation regarding this revenue ruling con- Accordingly, the rulings listed below

C.B. Citation

1971-1 C.B.
1971-2 C.B.
1971-2 C.B.
1972-1 C.B.
1972-1 C.B.
1972-1 C.B.
1972-1 C.B.
1975-1 C.B.
1977-1 C.B.
1979-1 C.B.
1988-1 C.B.
1988-2 C.B.
1988-2 C.B.
1993-1 C.B.
1993-1 C.B.
1993-1 C.B.
1993-1 C.B.
1993-1 C.B.
1993-2 C.B.
1993-2 C.B.
1993-2 C.B.
1993-2 C.B.
1993-2 C.B.
1993-2 C.B.
1993-2 C.B.
1994-1 C.B.
1994-1 C.B.
1994-1 C.B.
1994-2 C.B.

422
430
432
401
402
403
405
382
408
448
403
360
361
225
227
229
231
233
308
310
312
314
316
318
321
312
314
316
407

C.B. Citation

1994-2 C.B. 409
1995-1 C.B. 220
1995-1 C.B. 222

OTHER GUIDANCE

Rev. Rul. No. C.B. Citation
57-271 1957-1 C.B. 453
74-77 1974-1 C.B. 33
76-562 1976-2 C.B. 430
83-113 1983-2 C.B. 251
85-143 1985-2 C.B. 55
Rev. Proc. No. C.B. Citation

83-58 1983-2 C.B. 575

The Service will continue to review
other rulings to identify those that, for the
reasons stated above, are inapplicable to
future transactions. Therefore, failure to
include any particular ruling in the above
list should not be construed as an indica-
tion that the ruling necessarily is determi-
native with respect to future transactions.

DRAFTING INFORMATION

The principal author of this revenue
ruling is David A. Schneider of the Office
of Assistant Chief Counsel (Income Tax
and Accounting). For further information
regarding the rulings identified under
OTHER GUIDANCE, contact Mr.
Schneider on (202) 622-4890. For further
information regarding the rulings identi-
fied under ENTITY CLASSIFICATION,
contact Mark D. Harris of the Office of
Assistant Chief Counsel (Passthroughs
and Special Industries) on (202) 622-
3050. These are not toll-free calls.
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Part lll. Administrative, Procedural, and Miscellaneous

26 CFR 601.201: Rulings and determination letters. .03 Guidance regarding the SBIJP/SECTION 4. LIMITATIONS ON
statutory amendments was provided ilSSUANCE OF § 457(b) RULINGS

Rev. Proc. 98-40 Notice 98-8, 1998—4 I.R.B. 6. In addi- o
tion, the Service is publishing Revenue 01 The Service will not issue a new
SECTION 1. PURPOSE Procedure 98—41 in this issue of the Intef!Vate letter ruling concerning a § 457(b)

; ; lan that has previously received a private
. - {bal Revenue Bulletin to provide modeP L .
This Revenue Procedure describes t P letter ruling if that plan is amended solely

conditions under which the sponsor of aRan amendments for § 457(b) plans. to conform it to the SBJPA changes by

ellglble deferred Compensation plan Und%EC'nON 3. SECTION 457(b) add|ng one or more of the model amend-
§ 457(b) of the Internal Revenue Codgy) ING PROCEDURAL ments contained in Revenue Procedure
may obtain a ruling from the Service thageoUIREMENTS 98-41 (and to replace obsolete terms or
takes into account changes made by the delete provisions inconsistent with the

Small Business Job Protection Act of .01 Section 5.19 of Revenue Procemgdel amendments so adopted). How-
1996, Pub. L. No. 104-188 (“SBJPA")dure 98-3, 1998-1 |.R.B. 100, 110, Curever, the Service will consider a private
and the Taxpayer Relief Act of 1997, Puuently prOVideS that the Service will n0t|etter ru”ng request for a pre_existing
L. No. 105-34 (“TRA'97"). issue rulings regarding the tax effects of 457(b) plan even though the employer
provisions under the SBJPA affecting $ad previously received a favorable pri-
457(b) plans. Effective on August 10yate letter ruling, if the employer has
1998, except as provided in Section fhade amendments to its § 457(b) plan
.01 Section 457 applies to nonqualified®€!ow, the Service will consider all re-after it had received that ruling (other than
deferred compensation plans establishéti€sts for rulings for & 457(b) plansadoption of model amendments and con-
by state and local government and tayhade in accordance with Revenue Prderming changes). For example, the Ser-
exempt employers. These plans may H@dure 98-1, 1998-1 I.R.B. 7 (includingsice will consider a private letter ruling
either eligible plans that meet the requireR@yment of the required user’s fee), theequest from a plan sponsor that had re-
ments of § 457(b) or ineligible § 457(f)additional requirements of this Section 3¢eived a favorable ruling in 1984 regard-
plans. Under § 457(a), compensation dénd any other rule adopted by the Seing its § 457(b) plan, and that has since
ferred pursuant to eligible plans that mesgfice from time to time. SeeSection 5 amended that plan to conform with
the requirements of § 457(b) and the inbelow regarding the impact of this revchanges in the law, such as amendments
come attributable to such deferred connue procedure on Revenue Proceduneade to conform with the Tax Reform
pensation are not includible in gross in98-3. Act of 1986.
come until the taxable year in which the -02 If a ruling is requested for a .02 The Service will issue a private let-
deferred amounts are actually paid o% 457(b) plan that has previously receivetker ruling concerning a § 457(b) plan
made available to the plan participant o Private letter ruling, the ruling requestaintained by a state or local government
beneficiary. must include a copy of the previous rulinggmployer only if the plan includes provi-
.02 Significant revisions were made tdetter. Private letter ruling requests fosions reflecting 8§ 457(g), including the
§ 457 by the SBJPA and by TRA '97, in-8 457(b) plans that have been amendagliidance provided in Sections VI, VII, or
cluding a new trust requirement for commore than twice since the plan was estabAll of Notice 98-8. Model Amendment
pensation deferred under governmentdished must contain a restated plan docd- of Revenue Procedure 98—41 may be
§ 457(b) plans and provision for limitedment incorporating all amendments andsed for this purpose.
in-service distribution of certain smallproposed amendments. In the case of a re-03 The Service will not issue a private
§ 457(b) plan amounts. In response tstated plan, the ruling request must clearkgtter ruling for a § 457 plan if the plan
these SBJPA amendments, Revenue Priglentify the changes made to the pla@rovides that a loan may be made from
cedure 96-56, 1996—2 C.B. 389, ansince any prior private letter ruling was isassets held by the plan to any participants
nounced that, due to study of thessued (for example, by underscoring the Ig?r beneficiaries under the plan.
changes, thg Service would suspend igation of all changes in the restaFed pl ECTION 5. EFFECT ON REVENUE
suance of rulings regarding the tax effectdocument). In the case of a plan intend ROCEDURE 98-3
of provisions under the SBJPA affectingo be a § 457(b) plan maintained by a state
§ 457(b) plans until further notice. Noticeor local government entity, a copy of the .01 The first sentence of Section 5.19
96-63, 1996-2 C.B. 228, invited com4rust agreement, custodial account agreef Revenue Procedure 98-3 (barring rul-
ments on whether the Service should pulsrent, or annuity contract must be includethgs regarding the tax effects of the
lish model language to provide § 457(byvith the private letter ruling request. (IfSBJPA affecting § 457(b) plans) is modi-
plan sponsors with a streamlined methothere are more than 3 trust agreementfed to read as follows: The tax effect of
for amending their plans to comply withcustodial account agreements, or annuifyrovisions under the Small Business Job
the new SBJPA provisions relating tocontracts, representative samples of the&eotection Act affecting plans described
§ 457(b) plans. documents may be provided.) in 8 457(b) if such provisions do not com-

SECTION 2. BACKGROUND AND
GENERAL INFORMATION

August 10, 1998 6 1998-32 |.R.B.



ply with Section 4 of Revenue Proceduréerred compensation plans established byy TRA '97, the Service published Rev-
98-40. state and local government and tax-exenue Procedure 96-56, 1996-2 C.B. 389,
.02 The second sentence of Sectioempt employers. These plans may be eivhich announced that, due to study of
5.19 of Revenue Procedure 98-3 (authdher eligible plans that meet the requirethese changes, the Service would suspend
rizing advance rulings on § 457(b) plansnents of § 457(b) or ineligible § 457(f)issuance of rulings regarding the tax ef-
based on the law in effect prior to enactplans. Under § 457(a), compensation ddects of provisions under the SBJPA af-
ment of the SBJPA) is deleted. ferred pursuant to eligible plans that medecting § 457(b) plans until further notice.
.03 Revenue Procedure 98-3 is amplthe requirements of § 457(b) and the inNotice 96-63, 1996-2 C.B. 228, invited
fied by adding to Section 5 the follow-come attributable to such deferred comsomments on whether the Service should
ing: Section 457. Deferred Compensapensation are not includible in gross inpublish model language to provide
tion Plans of State and Localcome until the taxable year in which the8 457(b) plan sponsors with a streamlined
Governments and Tax-Exempt Organizadeferred amounts are actually paid omethod for amending their plans to com-
tions. The tax treatment of any § 45made available to the plan participant oply with the new SBJPA provisions relat-
plan that provides that a loan may béeneficiary. ing to 8 457(b) plans.
made from assets held by such plan to .02 Section 1447(a) of the SBJPA and .05 In addition, the Service has re-
any participants or beneficiaries undegection 1071 of TRA '97 amendedcently issued Notice 98-8, 1998—4 |.R.B.
the plan. § 457(e)(9) of the Code, generally effec6, which provides substantive guidance
tive for years beginning after Decembegoncerning the revisions to § 457 made by
SECTION 6. EFFECTIVE DATE 31, 1996, to permit in-service distribu-the SBJPA and TRA '97. The Service is
This revenue procedure applies to alions of amounts of $5,000 or less payabligsuing this revenue procedure providing
ruling requests, including any pending irunder a § 457(b) plan under certain condmodel amendments based on the guidance
the National Office before August 10,tions, and to permit an additional electiofrovided in Notice 98-8.

1998. by a participant t_o fu_rthq defer com-SECTION 3. USE OF THE MODEL
mencement of distributions under

DRAFTING INFORMATION § 457(b) plan after the first permissibIZAMEI\ID'\AE’\WS

The principal author of this revenuePayout date. Section 1447(b) of the (01 Any eligible employer may amend
procedure is John Tolleris of the Office oSBJPA added new paragraph (15) t@ § 457(b) plan to utilize one or more of
Associate Chief Counsel (Employee Ben8 457(e) of the Code, also effective fothe optional changes made to § 457(e) of
efits/ Exempt Organizations). Howeveryears beginning after December 31, 199¢he Internal Revenue Code by section
other personnel from the Internal Revunder which the $7,500 maximum defer1447 of the SBJPA and section 1017 of
enue Service and Treasury participated il limitation under 88 457(b) (2) andTRA 97 and described in Section 2.02 of
its development. For further information457(c)(1) is indexed (in $500 incrementsjhis revenue procedure by adopting one or
regarding this revenue procedure, contaé@r cost of living adjustments. (The maxmore of Model Amendments 1, 2 or 3
John Tolleris at (202) 622-6030 (not damum deferral limitation for 1998 is contained in the appendix to this revenue
toll-free number). $8,000.) procedure.

.03 Section 1448 of the SBJPA added .02 An eligible employer that is a state
new subsection (g) to § 457 of the Code ter local government employer must
26 CFR 601.201: Rulings and determination lettersprovide that all assets and income underg@mend its § 457(b) plan to comply with
Rev. Proc. 98-41 § 457(b) plan that is maintained by a statthe mandatory trust requirement of
: : or local government employer must be 457(g) described in Section 2.03. An el-
SECTION 1. PURPOSE held in trust for the exclusive benefit ofigible government employer may adopt

_ _plan participants and their beneficiariesmModel Amendment 4 in the appendix to

This Revenue Procedure providegefore the enactment of the SBJIPAthis revenue procedure in order to modify
model amendments that may be used ly 457(h)(6) mandated that all § 457(bjhe plan to reflect the funding arrange-
an eligible employer (as defined inyans pe unfunded (so that plan assetsent established under the plan in confor-
457(e)(1) of the Internal Revenue Codedoy|d not be set aside for the exclusivenity with § 457(g). In addition, in order
to amend its § 457(b) plan to reflect thgenefit of participants and beneficiaries)to rely on Model Amendment 4, the eligi-
revisions made to § 457 of the Intemnakection 457(g) generally applies to assetsie government employer must adopt a
Revenue Code by the Small Business Jofhg income held by a governmentairust, one or more custodial accounts, or
Protection Act of 1996, Pub. L. No. 104-g 457(b) plan on and after August 20pne or more annuity contracts that hold all
188 ("SBJPA”) and by the Taxpayer Re-1gg9g. However, in the case of a § 457(dssets and income described in Model
lief Act of 1997, Pub. L. No. 105-34 3 in existence on August 20, 1996Amendment 4. The trust, custodial ac-

(“TRA'97"). maintained by a state or local governmertount or accounts, or annuity contract or
SECTION 2. BACKGROUND AND employer, a trust is not required to be esontracts must be valid instruments under
GENERAL INFORMATION tablished pursuant to § 457(g) before Jarstate law, must otherwise comply with the

uary 1, 1999. requirements provided in Notice 98-8,
.01 Section 457 of the Internal Rev- .04 In response to these significant reand may contain no language inconsistent
enue Code applies to nonqualified devisions made to § 457 by the SBJPA andith Model Amendment 4SeeSection 4
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below for more information regarding athe applicable model amendments praent with the model amendment so
government entity’s right to rely upon avided under this revenue procedure on adopted.

prior private letter ruling concerning itsword-for-word basis and continue to rely

§ 457(b) plan if it adopts Model Amend-on the previously issued private letter rulSECTION 5. EFFECTIVE DATE

ment 4 on a word-for-word basis. ing regarding its § 457(b) plan without fil-

ing another request with the Service for a ThiS revenue procedure is effective Au-
EMPLOYERS WITH PRIOR § 457(b) . . .
RULING .02 Superseding obsolete prior provipRAFTING INFORMATION

sions—An employer that satisfies the

.01 Reliance—An employer entitled toconditions of Section 4.01 above and that The principal author of this revenue
rely on a private letter ruling issued to ilamends its § 457(b) plan to include one grocedure is John Tolleris of the Office of
prior to August 10, 1998, regarding the elmore of the model amendments set fortAssociate Chief Counsel (Employee Ben-
igibility of a plan under § 457(b) that is ain this revenue procedure on a word-forefits/ Exempt Organizations). However,
defined contribution plan as defined in 8vord basis will also not lose its right toother personnel from the Internal Rev-
414(i) will not lose its right to rely on its rely on its prior letter ruling merely be-enue Service and Treasury participated in
letter ruling merely because it adopts oneause it replaces obsolete terms (such #s development. For further information
or more of the amendments set forth ineplacing “bookkeeping accounts” or “hy-regarding this revenue procedure, contact
this revenue procedure on a word-forpothetical accounts” with “accounts”), orJohn Tolleris at (202) 622-6030 (not a
word basis. Such an employer may adopleletes prior provisions that are inconsigoll-free number).

APPENDIX FOR REVENUE PROCEDURE 98-41
MODEL AMENDMENTS

(Note to sponsors: In this appendix presenting the model amendment language, the portions printed in italics are explanatory
notes for the benefit of the § 457(b) plan sponsor and are not to be included in the amendments. The portions nottplitged in i
are the model amendment language for use by the plan sponsor in amending its § 457(b) plan in accordance with this revenue pro-
cedure.)

OPTIONAL AMENDMENTS THAT MAY BE ADOPTED BY ANY ELIGIBLE 457 PLAN
AMENDMENT 1 IN-SERVICE DISTRIBUTION OF $5,000 OR LESS

Any one of the following model amendments may be adopted for any 8 457(b) plan to provide for the in-service de minimis distri-
bution option permitted under § 457(e)(9)(A) of the Internal Revenue Code and described in Section 2.02 above. These amend-
ments are in addition to any plan provision requiring distribution of small account balances following the general distciioation
mencement date set by the plan. If it wishes, the plan sponsor may also substitute in the following model amendmeeit$ a consist
figure lower than $5,000 in place of “$5,000 (or the dollar limit under section 411(a)(11) of the Internal Revenue Coatey)f.gre
The plan may adopt only one of Option A, Option B, or Option C.

OPTION A: INVOLUNTARY DISTRIBUTIONS

The following amendment may be adopted by an eligible employer that wishes to provide for the mandatory in-service distribution
to participants with aggregate account balances under the § 457(b) plan that total $5,000 or less:
“Involuntary In-Service Distribution: The Plan shall distribute the total amount payable under the Plan to a participaahwho is
active employee of an eligible employer if the following requirements are met:
(i) the total amount payable to the participant under the Plan does not exceed $5,000 (or the dollar limit under section
411(a)(11) of the Internal Revenue Code, if greater),
(ii) the participant has not previously received an in-service distribution of the total amount payable to the participant unde
the Plan; and
(iif) no amount has been deferred under the Plan with respect to the participant during the two-year period ending on the date
of the in-service distribution.”

OPTION B: VOLUNTARY DISTRIBUTIONS

The following amendment may be adopted by an eligible employer that wishes to provide for the voluntary in-service distribution
to participants with aggregate account balances under the § 457(b) plan that total $5,000 or less:
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“Voluntary In-Service Distribution: A participant who is an active employee of an eligible employer shall receive a diswibutio
the total amount payable to the participant under the Plan if the following requirements are met:

(i) the total amount payable to the participant under the Plan does not exceed $5,000 (or the dollar limit under sectior
411(a)(11) of the Internal Revenue Code, if greater),

(ii) the participant has not previously received an in-service distribution of the total amount payable to the participant unde
the Plan,

(i) no amount has been deferred under the Plan with respect to the participant during the two-year period ending on the dat
of the in-service distribution; and

(iv) the participant elects to receive the distribution.”

OPTION C: COMBINATION VOLUNTARY AND INVOLUNTARY DISTRIBUTIONS

The following amendment may be adopted by an eligible employer that wishes to provide for both a mandatory in-service disti
ution of small account balances (such as $500) and a voluntary in-service distribution election to participants with highateagg
account balances under the § 457(b) plan that total $5,000 or less:

“Involuntary In-Service Distribution: The Plan shall distribute the total amount payable under the Plan to a participgahwho i
active employee of an eligible employer if the following requirements are met:

(i) the total amount payable to the participant under the Plan does not exceed [enter a dollar amount that is less]than $5,00(

(i) the participant has not previously received an in-service distribution of the total amount payable to the parti@pant und
the Plan; and

(i) no amount has been deferred under the Plan with respect to the participant during the two-year period ending on the dat
of the in-service distribution.

Voluntary In-Service Distribution: A participant who is an active employee of an eligible employer shall receive a distiibution
the total amount payable to the participant under the Plan if the following requirements are met:

(i) the total amount payable to the participant under the Plan does not exceed $5,000 (or the dollar limit under sectior

411(a)(11) of the Internal Revenue Code, if greater),

(i) the participant has not previously received an in-service distribution of the total amount payable to the parti@pant und
the Plan,

(i) no amount has been deferred under the Plan with respect to the participant during the two-year period ending on the dat
of the in-service distribution; and

(iv) the participant elects to receive the distribution.”

AMENDMENT 2 ADDITIONAL DEFERRAL ELECTION

The following model amendment may be used to provide foorteéadditional” distribution election authorized by §
457(e)(9)(B) of the Internal Revenue Code and described in section 2.03 above.

“If a participant has elected, in accordance with the Plan, to defer the commencement of distributions beyond the fitdepermiss
payout date, then the participant may make an additional election to further defer the commencement of distributionsharovided
the election is filed before distributions actually begin and the later commencement date meets the required distributice-comme
ment date provisions of sections 401(a)(9) and 457(d)(2) of the Internal Revenue Code. A participant may not make more than
such additional deferral election after the first permissible payout date.

For purposes of the preceding paragraph, the “first permissible payout date” is the earliest date on which the Plan permits |
ments to begin after separation from service, disregarding payments to a participant who has an unforeseeable emeligency or a
age 7@, or under the in-service distribution provisions of the Pl@hy of the provisions mentioned in the preceding sentence may
be omitted if the plan does not include such a provision.)

AMENDMENT 3 COST-OF-LIVING-ADJUSTMENTS

Any 8§ 457(b) plan may be amended to provide for implementing cost of living adjustments to the “$7,500” maximum deferr
amount pursuant to § 457(e)(15) by substituting the following for “$7,500” wherever it appears as a limitation on the maximum d
ferral amount under the plan:

“$7,500, adjusted for the calendar year to reflect increases in cost-of-living in accordance with sections 457(e)(15) afidh&15(d
Internal Revenue Code.”

MODEL AMENDMENT TO REFLECT MANDATORY § 457(g) REQUIREMENTS FOR GOVERNMENTAL § 457(b)
PLANS

AMENDMENT 4 8§ 457(g) TRUST REQUIREMENTS FOR GOVERNMENTAL § 457(b) PLANS

Any one of the following three model amendments may be used to reflect the mandatory trust requirement applicable to elig
plans of state and local government entities under § 457(g) of the Code. None of these amendments are applicable tar§457(b) |
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sponsored by tax-exempt organizations that are not state or local government entities, and they may not be adopted Ioy- such orga
zations. The last sentence of each of the following model amendments (requiring amounts to be transferred within add)day peri
is optional.

OPTION A: TRUST

“Notwithstanding any contrary provision of the Plan, in accordance with section 457(g) of the Internal Revenue Code, &ll amount
of compensation deferred pursuant to the Plan, all property and rights purchased with such amounts, and all income tattributable
such amounts, property, or rights shall be held in trust for the exclusive benefit of participants and beneficiariesRlader&hg
trust under the Plan shall be established pursuant to a written agreement that constitutes a valid trust undejirisertamanfe of
applicable state].

All amounts of compensation deferred under the Plan shall be transferred to a trust established under the Plan witkiaia period
is not longer than is reasonable for the proper administration of the accounts of participants. To comply with this recliremen
amounts of compensation deferred under the Plan shall be transferred to a trust established under the Plan not lateintemn 15 bu
days after the end of the month in which the compensation would otherwise have been paid to the employee.”

OPTION B: ANNUITY CONTRACT

“Notwithstanding any contrary provision of the Plan, including any annuity contract issued under the plan, in accordance with
section 457(g) of the Internal Revenue Code, all amounts of compensation deferred pursuant to the Plan, all propertpand rights
chased with such amounts, and all income attributable to such amounts, property, or rights shall be held in one or mooa-annuity
tracts, as defined in section 401(g) of such Code, issued by an insurance company qualified to do business in the s&at®ahere t
tract was issued, for the exclusive benefit of participants and beneficiaries under the Plan. For this purpose, the itgrm “annu
contract” does not include a life, health or accident, property, casualty, or liability insurance contract.

All amounts of compensation deferred under the Plan shall be transferred to an annuity contract described in sectidhet01(f) of
Internal Revenue Code within a period that is not longer than is reasonable for the proper administration of the acatigits of pa
pants. To comply with this requirement, all amounts of compensation deferred under the Plan shall be transferred tala-contract
scribed in section 401(f) of such Code not later than 15 business days after the end of the month in which the compeldsation wou
otherwise have been paid to the employee.”

OPTION C: CUSTODIALACCOUNT

“Notwithstanding any contrary provision of the Plan, in accordance with section 457(g) of the Internal Revenue Code, &ll amount
of compensation deferred pursuant to the Plan, all property and rights purchased with such amounts, and all income tattributable
such amounts, property, or rights shall be held in one or more custodial accounts for the exclusive benefit of partidijeaetfs and
ciaries under the Plan. For purposes of this paragraph, the custodian of any custodial account created pursuant testhee Rlan mu
bank, as described in section 408(n) of the Internal Revenue Code, or a person who meets the nonbank trustee requiraments of pa
graphs (2)—(6) of section 1.408-2(e) of the Income Tax Regulations relating to the use of non-bank trustees.

All amounts of compensation deferred under the Plan shall be transferred to a custodial account described in sectitme401(f) of
Internal Revenue Code within a period that is not longer than is reasonable for the proper administration of the acatigits of pa
pants. To comply with this requirement, all amounts of compensation deferred under the Plan shall be transferred tbaccustodia
count described in section 401(f) of such Code not later than 15 business days after the end of the month in which th@nompensa
would otherwise have been paid to the employee.”
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NOTE:

Following is a list of related instructions and forms for filing Information Returns Magnetically/Electronically. A copy of
these instructions and forms will be included in the printed copy of Publication 1187:

» 1998 Instructions for Form 1042—-S
Form 4419—Application for Filing Information Returns Magnetically/Electronically
Form 4804—Transmittal of Information Returns Reported Magnetically/Electronically

Form 4802—Transmittal of Information Returns Reported Magnetically/Electronically (Continuation of Form 4804)

vV v v VY

Form 8508—Request for Waiver From Filing Information Returns on Magnetic Media (For Forms W-2, W-2G,
1042-S, 1098, 1099 Series, 5498, 5498—-MSA and 8027)

» Form 8809—Request for Extension of Time to File Information Returns (For Forms W-2, W-2G, 1042-S, 1098, 1099,
5498, 8027)

» Notice 210—Preparation Instructions for Media Label

The Internal Revenue Service, Martinsburg Computing Center, encourages filers to make copies of blank forms for future use

Rev. Proc. 98-44

Use this revenue procedure to prepare Tax Year 1998 Forms 1042-S for submission to Internal Revenue Service (IRS) using al
the following:

— Tape Cartridge

— Magnetic Tape

— 8mm, 4mm, and Quarter Inch Cartridges

— 5%-inch Diskette

— 3%-inch Diskette

— Electronic Filing

— (Bisynchronous)

— (Asynchronous)

Caution to filers

Format changes to accommodate Year 20G0e included in this publication for TY98, calendar year 1999.

To be in compliance with Year 2000 changes, the current bisynchronous electronic filing communications package will
change in the future.

Please read this publication carefully. Persons or businesses required to file information returns magnetically or electron-
ically may be subject to penalties for failure to file or include correct information if they do not follow the instructions inhis
revenue procedure.
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