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SUBJECT:	SUBJECT:	 EquitableEquitable ReliefRelief forfor 

ThisThis isis inin responseresponse toto youryour requestrequest forfor ourour adviceadvice asas toto whetherwhether therethere isis anyany formform ofof 
equitableequitable reliefrelief availableavailable toto thethe aboveabove mentionedmentioned taxpayerstaxpayers pursuantpursuant toto thethe 
provisionsprovisions ofof thethe InternalInternal RevenueRevenue ServiceService RestructuringRestructuring andand ReformReform ActAct ofof 1998.1998. 
ForFor thethe reasonsreasons explainedexplained below,below, wewe concludeconclude thatthat therethere isis nono reliefrelief availableavailable toto thethe 
taxpayerstaxpayers atat present.present. WhileWhile taxpayerstaxpayers mightmight bebe ableable toto submitsubmit anan offeroffer inin 
compromisecompromise basedbased onon equitableequitable factorsfactors pursuantpursuant toto regulationsregulations toto bebe promulgatedpromulgated 
underunder I.R.C.I.R.C. §§ 7122,7122, suchsuch anan offeroffer cannotcannot bebe submittedsubmitted underunder currentcurrent lawlaw andand 
taxpayers'taxpayers' eligibilityeligibility forfor suchsuch anan offeroffer cannotcannot bebe determineddetermined untiluntil thethe regulationsregulations 
havehave beenbeen promulgated.promulgated. 

FactualFactual BackgroundBackground 

br~itlebr~itle VIIVII ofof thethe CivilCivil Ri~ctRi~ct ofof 1964,1964, allegingalleging sexualsexual discriminationdiscrimination 
inin_iring_iring practices.practices. The_CircuifsThe_Circuifs opinionopinion establishedestablished thethe factfact ofof 
liabilityliability butbut diddid notnot determinedetermine thethe amountamount ofof damagesdamages toto whichwhich eacheach claimantclaimant waswas 
entitled.entitled. InIn settledsettled herher claimclaim forfor $_$_
diddid notnot incluinclu ee tt ISIS amounamoun InIn grossgross incomeincome onon thethe jointjoint returnreturn sheshe filedfiled withwith herher 
husbandhusband forfor thethe taxtax year_basedyear_based onon theirtheir reliancereliance onon the·the· 
exclusionexclusion ofof I.R.C.I.R.C. §104(a)(2)§104(a)(2) forfor damagesdamages onon accountaccount ofof personalpersonal physicalphysical injuriesinjuries 
oror sickness.sickness. 

InIn thethe InternalInternal RevenueRevenue ServiceService (Service)(Service) beganbegan anan examinationexamination 
ofof thethe return.return. TheThe examinationexamination waswas cl~roposjngcl~roposjng anan 
adjustmentadjustment andand aa "no"no change"change" letterletter waswas sentsent toto thethe ~n~n MarchMarch 1,1, 1994.1994. 
TheThe "no"no change"change" letterletter statedstated thatthat thethe ServiceService "could"could changechange youryour taxtax laterlater ifif youyou 
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areare aa shareholdershareholder inin aa SubchapterSubchapter SS corporation,corporation, aa beneficiarybeneficiary ofof aa trust,trust, oror aa 
partnerpartner inin aa partnership.partnership. nn 

InIn __ thethe DistrictDistrict Director'sDirector's officeoffice initiatedinitiated aa projectproject regardingregarding 
thethe recipientsrecipients ofof awardsawards fromfrom thethe classclass action.action. TheThe paperworkpaperwork 
surroundingsurrounding thethe establishmentestablishment ofof thethe projectproject suggestssuggests thatthat oneone ofof thethe reasonsreasons forfor 
thethe projectproject waswas confusionconfusion amongamong bothboth ServiceService personnelpersonnel andand taxpayerstaxpayers regardingregarding 
thethe taxabilitytaxability ofof thethe awards.awards. TheThe DistrictDistrict hadhad receivedreceived adviceadvice f~omf~om thethe 
nationalnational officeoffice thatthat thethe awardsawards werewere taxable.taxable. 

~s~s aa resultresult ofof thethe project,project, thethe DistrictDistrict notifiednotified thethe 
~y~y letterletter dateddated AprilApril 4,4, 1995,1995, thatthat thethe examinationexamination ofof theirtheir __ returnreturn 
waswas beingbeing reopened.reopened. TheThe diddid notnot reachreach anan agreementagreement withwith eithereither 
ExaminationExamination oror AppealsAppeals andand aa statutorystatutory noticenotice ofof deficiencydeficiency waswas issuedissued toto themthem latelate 
inin __ TheThe statutorystatutory noticenotice proposedproposed additionaladditional taxtax duedue ofof $_$_ whichwhich 
comprisedcomprised bothboth incomeincome andand self-employmentself-employment taxtax onon thethe amountamount ofof thethe award.award. NoNo 
penaltiespenalties werewere proposedproposed inin thethe statutorystatutory notice.notice. 

TheThe filedfiled aa timelytimely petitionpetition withwith thethe TaxTax CourtCourt onon 
InIn theirtheir petition,petition, thethe raisedraised bothboth thethe substantivesubstantive issueissue whetherwhether thethe 
awardaward waswas taxabletaxable incomeincome andand thethe proceduralprocedural issueissue whetherwhether thethe respondentrespondent shouldshould 
bebe estoppedestopped fromfrom makingmaking thethe adjustmentadjustment becausebecause ofof thethe issuanceissuance ofof thethe "no"no 
change"change" letterletter inin __ TheThe casecase waswas calendaredcalendared forfor trialtrial inin ,, butbut aa 
basisbasis forfor settlementsettlement waswas reachedreached priorprior toto trial.trial. TheThe respondent,respondent, consistentconsistent withwith 
guidanceguidance fromfrom thethe nationalnational office,office, concededconceded thethe self-employmentself-employment taxtax andand thethe 
petitionerspetitioners concededconceded thethe fullfull amountamount ofof incomeincome tax.tax. AA decisiondecision determiningdetermining aa 
deficiencydeficiency ofof __ waswas enteredentered onon 

TheThe havehave indicatedindicated thatthat theythey actedacted toto theirtheir detrimentdetriment inin reliancereliance onon thethe 
initialinitial "no"no change"change" letterletter andand thatthat theirtheir currentcurrent paymentspayments toto thethe ServiceService toto satisfysatisfy thethe 
_liability_liability (through(through aa ChapterChapter 1313 bankruptcybankruptcy plan)plan) areare causingcausing themthem financialfinancial 
distress.distress. However,However, wewe havehave nono specificspecific informationinformation aboutabout theirtheir dispositiondisposition ofof thethe 
settlementsettlement proceedsproceeds thatthat theythey receivedreceived inin __ thethe currentcurrent statusstatus ofof theirtheir 
bankruptcybankruptcy case,case, nornor theirtheir currentcurrent financialfinancial situation.situation. 

DiscussionDiscussion 

WeWe notenote atat thethe outsetoutset thatthat thethe TaxTax CourtCourt settlementsettlement forfor thethe _ax_ax yearyear settledsettled allall 
issuesissues concerningconcerning thethe meritsmerits ofof thethe taxtax liabilityliability andand whetherwhether thethe ServiceService shouldshould bebe 
estoppedestopped fromfrom assertingasserting thethe liability.liability. TheThe doctrinedoctrine ofof resres judicatajudicata preventsprevents thethe 

fromfrom relitigatingrelitigating thesethese issues.issues. TheThe Commissioner,Commissioner, nonetheless,nonetheless, hashas 
thethe discretiondiscretion toto abateabate thethe taxtax assessmentsassessments ifif excessive,excessive, andand thethe TaxTax CourtCourt 
decisiondecision doesdoes notnot addressaddress interestinterest andand penalties.penalties. We,We, thus,thus, addressaddress thethe meritsmerits ofof 
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thethe taxtax liability,liability, andand interestinterest andand penaltypenalty issues,issues, beforebefore wewe addressaddress youryour specificspecific 
questionquestion asas toto entitlemententitlement toto equitableequitable relief.relief. 

I.I. AmountAmount ofof TaxTax DueDue 

WeWe havehave carefullycarefully reviewedreviewed thisthis casecase inin consultationconsultation withwith thethe AssistantAssistant ChiefChief 
CounselCounsel (Field(Field Service)Service) andand havehave concludedconcluded thatthat thethe ServiceService correctlycorrectly determineddetermined 
thatthat thethe _damages_damages awardaward waswas includableincludable inin thethe taxpayers'taxpayers' grossgross incomeincome andand 
thatthat thethe liabilityliability agreedagreed toto inin thethe TaxTax CourtCourt settlementsettlement isis thethe correctcorrect amountamount ofof taxtax 
owedowed byby thethe taxpayers.taxpayers. ItIt hashas longlong beenbeen thethe positionposition ofof ourour officeoffice thatthat damagedamage 
awardsawards underunder thethe provisionsprovisions ofof TitleTitle VIIVII inin effecteffect priorprior toto ....areare notnot torttort oror tort­tort­
typetype damagesdamages thatthat maymay bebe excludedexcluded fromfrom incomeincome underunder sectionsection 104(a)(2).104(a)(2). ThisThis 
positionposition waswas upheldupheld byby thethe SupremeSupreme CourtCourt inin UnitedUnited StatesStates v.v. Burke.Burke. 504504 U.S.U.S. 229229 
(1992).(1992). ThisThis officeoffice providedprovided adviceadvice thatthat BurkeBurke waswas applicableapplicable toto thethe 
settlementssettlements asas earlyearly asas _11_11 TheThe TaxTax CourtCourt hashas determineddetermined thatthat thethe__ 
__ settlementssettlements werewere taxaoletaxaole inin aa seriesseries ofof memorandummemorandum 00 inions,inions, oneone ofof whichwhich 
waswas recentlrecentl affirmedaffirmed bb thethe NinthNinth Circuit.Circuit. 

II.II. EquitableEquitable EstoppelEstoppel 

WeWe havehave alsoalso concludedconcluded thatthat thethe MarchMarch 1.1. 1994,1994, "no"no changechangellll letterletter issuedissued byby thethe 
ServiceService diddid notnot bindbind thethe ServiceService andand diddid notnot precludepreclude thethe ServiceService fromfrom reopeningreopening 
thethe casecase andand redeterminingredetermining thethe taxtax liability.liability. HadHad taxpayerstaxpayers notnot concededconceded thethe 
equitableequitable estoppelestoppel issueissue byby settlingsettling thethe TaxTax CourtCourt case.case. theythey wouldwould nonethelessnonetheless 

1/1/ TitleTitle VIIVII ofof thethe CivilCivil RightsRights ActAct waswas amendedamended inin 19911991 toto broadenbroaden thethe scopescope ofof 
damagesdamages available.available. InIn 1993.1993. thethe ServiceService announcedannounced thatthat somesome typestypes ofof awardsawards underunder 
thethe 19911991 amendmentsamendments wouldwould bebe excludableexcludable fromfrom income.income. Rev.Rev. RutRut 93-88,93-88, 1993-21993-2 C.B.C.B. 
61.61. ThisThis maymay havehave causedcaused confusionconfusion asas toto whetherwhether pre-1991pre-1991 awardsawards werewere similarlysimilarly 
excludable.excludable. AnyAny possibilitypossibility thatthat thethe 19911991 amendmentsamendments couldcould applyapply toto pre-1991pre-1991 casescases 
suchsuch asas thethe casescases arisingarising outout ofof thethe settlementssettlements waswas eliminatedeliminated byby thethe 
SupremeSupreme CourtCourt inin 1994.1994. Landgrafv.Landgrafv. USIUSI FilmFilm Products.Products. 511511 U.S.U.S. 244244 (1994).(1994). 



GL-102525-99GL-102525-99 44 

havehave nono basisbasis forfor assertingasserting equitableequitable estoppel.estoppel. TheThe elementselements ofof equitableequitable estoppel,estoppel, 
asas generallygenerally appliedapplied inin taxtax cases,cases, areare asas follows:follows: 

(1)(1) [a][a] falsefalse representationrepresentation oror wrongful,wrongful, misleadingmisleading silencesilence byby thethe partyparty againstagainst 
whomwhom estoppelestoppel isis claimed;claimed; (2)(2) errorerror inin aa statementstatement ofof factfact andand notnot inin anan opinionopinion 
oror statementstatement ofof law;law; (3)(3) ignoranceignorance ofof thethe truetrue facts;facts; (4)(4) reasonablereasonable reliancereliance onon 
thethe actsacts oror statementsstatements ofof thethe oneone againstagainst whomwhom estoppelestoppel isis claimed;claimed; andand (5)(5) 
adverseadverse effectseffects ofof thethe actsacts oror statementstatement ofof thethe oneone againstagainst whomwhom estoppelestoppel isis 
claimed.claimed. 

NorfolkNorfolk SouthernSouthern Corp.Corp. v.v. Commissioner,Commissioner, 104104 T.C.T.C. 13,6013,60 (1995).(1995). "Thus,"Thus, estoppelestoppel 
requiresrequires aa findingfinding thatthat aa claimantclaimant reliedrelied onon thethe Government'sGovernment's representationsrepresentations andand 
sufferedsuffered aa detrimentdetriment becausebecause ofof thatthat reliance."reliance." tlL.tlL. However,However, thethe ServiceService "ordinarily"ordinarily 
willwill notnot bebe estoppedestopped fromfrom correctingcorrecting retroactivelyretroactively aa mistakemistake ofof law."law." tiltil atat 61.61. 

AsAs appliedapplied toto thethe case,case, therethere areare twotwo errorserrors thatthat mightmight arguablyarguably leadlead 
toto anan estoppel.estoppel. First,First, therethere waswas thethe erroneouserroneous determinationdetermination thatthat thethe damagedamage 
awardaward waswas notnot taxable.taxable. Second,Second, therethere waswas thethe "no"no change"change" letterletter whichwhich waswas 
misleadingmisleading asas toto thethe circumstancescircumstances underunder whichwhich thethe returnreturn 
wouldwould bebe reexamined.reexamined. 

TheThe erroneouserroneous determinationdetermination regardingregarding thethe taxabilitytaxability ofof thethe pensionpension doesdoes notnot estopestop 
thethe governmentgovernment fromfrom laterlater correctingcorrecting it,it, becausebecause itit waswas anan errorerror ofof legallegal 
interpretationinterpretation ratherrather thanthan oneone ofof fact.fact. AutomobileAutomobile ClubClub ofof MichiganMichigan v.v. 
Commissioner,Commissioner, 353353 U.S.U.S. 108108 (1957).(1957). 

RegardingRegarding thethe questionquestion whetherwhether thethe languagelanguage ofof thethe "no"no change"change" letterletter itselfitself waswas 
sufficientlysufficiently misleadingmisleading toto warrantwarrant thethe applicationapplication ofof estoppelestoppel againstagainst thethe 
government,government, wewe notenote thatthat thethe languagelanguage ofof thethe letterletter isis notnot actuallyactually erroneous.erroneous. ItIt 
statesstates thatthat thethe taxtax maymay laterlater bebe adjustedadjusted ifif thethe taxpayertaxpayer isis participatingparticipating inin aa f1ow­f1ow­
throughthrough entity,entity, butbut doesdoes notnot statestate thatthat thisthis isis thethe onlyonly circumstancecircumstance underunder whichwhich thethe 
taxtax maymay bebe laterlater adjusted.adjusted. Furthermore,Furthermore, thethe statementstatement isis mademade inin aa formform letterletter andand 
isis clearlyclearly notnot basedbased onon thethe particularparticular circumstancescircumstances ofof thethe case.case. 

Moreover,Moreover, thethe ServiceService followedfollowed thethe correctcorrect proceduresprocedures forfor reopeningreopening thethe 
examinationexamination wherewhere therethere hashas beenbeen anan errorerror ofof law.law. SectionSection 7605(b)7605(b) prOVidesprOVides thatthat aa 
secondsecond examinationexamination maymay bebe mademade ifif thethe 'taxpayer'taxpayer isis notifiednotified inin writingwriting thatthat suchsuch 
reexaminationreexamination isis necessary.necessary. InIn Rev.Rev. Proc.Proc. 85-13,85-13, 1985-11985-1 C.B.C.B. 514,514, thethe ServiceService 
limitslimits thethe circumstancescircumstances underunder whichwhich itit willwill reopenreopen anan examinationexamination toto makemake anan 
adjustmentadjustment unfavorableunfavorable toto thethe taxpayertaxpayer toto three.three. OfOf relevancerelevance herehere isis thethe secondsecond 
circumstance:circumstance: U[tJheU[tJhe priorprior closingclosing involvedinvolved aa clearlyclearly defineddefined substantialsubstantial errorerror basedbased 
onon anan existingexisting ServiceService positionposition atat thethe timetime ofof thethe previousprevious examination."examination." InIn thisthis 
instance,instance, thethe Service'sService's positionposition regardingregarding thethe taxabilitytaxability ofof TitleTitle VIIVII damagedamage awardsawards 
waswas clearlyclearly establishedestablished byby thethe SupremeSupreme Court'sCourt's opinionopinion inin Burke.Burke. Thus,Thus, thethe failurefailure 
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toto imposeimpose taxtax onon thethe damagedamage awardaward constitutedconstituted "a"a substantialsubstantial errorerror basedbased onon anan 
existingexisting ServiceService positionposition atat thethe timetime ofof thethe previousprevious examination."examination." AsAs describeddescribed inin 
thethe factsfacts above,above, aa reopeningreopening letterletter waswas sentsent toto thethe meetingmeeting thethe 
requirementrequirement ofof sectionsection 7605(b).7605(b). 

WeWe alsoalso notenote thatthat thethe maymay havehave difficultydifficulty meetingmeeting thethe detrimentdetriment 
elementelement ofof estoppel.estoppel. ~I~I TheyThey werewere liableliable forfor thethe additionaladditional tax.tax. WereWere theythey toto bebe 
relievedrelieved ofof thisthis liability,liability, itit wouldwould constituteconstitute aa windfallwindfall thatthat theythey wouldwould nevernever havehave 
beenbeen entitledentitled toto underunder thethe law.law. InIn suchsuch circumstancescircumstances courtscourts havehave refusedrefused toto findfind aa 
detrimentdetriment andand applyapply estoppelestoppel againstagainst thethe government.government. KennedyKennedy v.v. UnitedUnited States,States, 
965965 FF.2d.2d 413413 (7th(7th Cir.Cir. 1992);1992); seesee alsoalso HecklerHeckler v.v. CommunityCommunity HealthHealth Services.Services. Inc.Inc. 
467467 U.S.U.S. 51,51, 61-6261-62 (1983).(1983). InIn thisthis regard,regard, thethe SupremeSupreme CourtCourt hashas statedstated thatthat aa 
partyparty assertingasserting estoppelestoppel againstagainst thethe UnitedUnited StatesStates hashas aa heavyheavy burdenburden toto meet.meet. 
Heckler,Heckler, 467467 U.S.U.S. atat 61-62.61-62. Additionally,Additionally, thethe appellateappellate courtscourts havehave requiredrequired thatthat aa 
partyparty raisingraising estoppelestoppel againstagainst thethe GovernmentGovernment establishestablish affirmativeaffirmative misconductmisconduct byby 
thethe GovernmentGovernment goinggoing beyondbeyond meremere negligence.negligence. Kennedy;Kennedy; WatkinsWatkins v.v. UnitedUnited 
StatesStates Army,Army, 875875 F.2dF.2d 699699 (9th(9th Cir.Cir. 1989),1989), cert.cert. denied,denied, 498498 U.S.U.S. 957957 (1990).(1990). 

AsAs previouslypreviously discussed,discussed, thethe claimclaim ofof equitableequitable estoppelestoppel isis precludedprecluded 
becausebecause theythey raisedraised thethe issueissue beforebefore thethe TaxTax Court,Court, butbut chosechose notnot toto pursuepursue it,it, 
insteadinstead settlingsettling forfor thethe standardstandard settlementsettlement offeredoffered allall awardees.awardees. TheThe 
settlementsettlement alsoalso weakensweakens theirtheir equitableequitable claimclaim ofof reliancereliance becausebecause theythey hadhad thethe 
opportunityopportunity toto havehave thethe mattermatter consideredconsidered byby aa neutralneutral thirdthird party,party, Le.,Le., thethe TaxTax 
Court,Court, butbut abandonedabandoned thethe argumentargument whenwhen theythey agreedagreed toto settlesettle theirtheir taxtax case.case. 

ForFor thethe foregoingforegoing reasons,reasons, wewe concludeconclude thatthat thethe taxpayerstaxpayers areare notnot entitledentitled toto claimclaim 
reliefrelief fromfrom theirtheir liabilityliability basedbased onon thethe doctrinedoctrine ofof equitableequitable estoppel.estoppel. 

III.III. AbatementAbatement ofof PenaltiesPenalties 

NoNo penaltiespenalties werewere imposedimposed onon thethe byby thethe TaxTax Court'sCourt's decision.decision. If,If, 
however,however, thethe sectionsection 66516651 (a)(3)(a)(3) failurefailure toto paypay penaltypenalty waswas imposedimposed forfor thethe 

failurefailure toto paypay followingfollowing thethe noticenotice andand demanddemand thatthat waswas issuedissued onceonce 
anan assessmentassessment waswas mademade followingfollowing thethe TaxTax Court'sCourt's decision,decision, reliefrelief maymay bebe 
available.available. IfIf thisthis penaltypenalty waswas imposed,imposed, itit couldcould bebe abatedabated ifif thethe hadhad 
reasonablereasonable causecause forfor failingfailing toto paypay thethe taxtax due.due. LackLack offundsoffunds byby itselfitself wouldwould notnot 
constituteconstitute reasonablereasonable cause.cause. TheThe wouldwould needneed toto establishestablish thatthat theythey 
exercisedexercised "ordinary"ordinary businessbusiness carecare andand prudence"prudence" regardingregarding theirtheir taxtax debtdebt andand 
nonethelessnonetheless werewere unableunable toto pay.pay. Treas.Treas. Reg.Reg. §§ 301.6651-1(c)(1).301.6651-1(c)(1). FurtherFurther factualfactual 
developmentdevelopment wouldwould bebe necessarynecessary toto makemake thisthis determination.determination. TheThe ServiceService couldcould 

2!2! WeWe note,note, however,however, thatthat wewe dodo notnot havehave sufficientsufficient factsfacts toto fullyfully analyzeanalyze whetherwhether 
thethe taxpayerstaxpayers reliedrelied onon thethe Service'sService's statementsstatements toto theirtheir detriment.detriment. 
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certainlycertainly determinedetermine thatthat thethe exercisedexercised ordinaryordinary businessbusiness carecare andand 
prudenceprudence byby spendingspending anyany amountamount setset asideaside forfor taxestaxes onon thethe damagedamage awardaward onceonce 
theythey receivedreceived thethe "no"no change"change" letter.letter. SuchSuch aa determinationdetermination wouldwould bebe furtherfurther 
supportedsupported ifif thethe fundsfunds werewere spentspent onon dayday toto dayday livingliving expenses,expenses, 
_included_included inin thethe materialsmaterials youyou havehave forwardedforwarded toto us,us, ratherrather thanthan 
~vagant~vagant livingliving expenses."expenses." AA furtherfurther determination,determination, however,however, wouldwould 
bebe requiredrequired toto determinedetermine whetherwhether th~hadth~had reasonablereasonable causecause forfor notnot 
assemblingassembling sufficientsufficient moneymoney toto paypay theirtheir taxtax onon thethe damagedamage awardaward onceonce theythey werewere 
contactedcontacted regardingregarding thethe reopeningreopening ofof thethe auditaudit andand itit appearedappeared likelylikely thatthat thethe taxtax 
wouldwould bebe imposed.imposed. 

IV.IV. AbatementAbatement ofof InterestInterest 

WeWe havehave concludedconcluded thatthat therethere areare nono groundsgrounds forfor abatementabatement ofof interest.interest. SectionSection 
6404(e)6404(e) currentlycurrently providesprovides forfor thethe abatementabatement ofof interestinterest wherewhere thethe ServiceService hashas 
mademade errorserrors oror delaysdelays inin performingperforming "managerial""managerial" oror "ministerial""ministerial" acts.acts. TheThe scopescope 
ofof thisthis sectionsection waswas onlyonly expandedexpanded toto includeinclude "managerial""managerial" actsacts withwith respectrespect toto taxtax 
yearsyears ~er~er JulyJuly 30,30, 1996.1996. Thus,Thus, interestinterest abatementabatement willwill onlyonly bebe availableavailable 
toto the_ifthe_if thethe ServiceService unreasonablyunreasonably errederred oror delayeddelayed inin performingperforming aa 
"ministerial""ministerial" act.act. AA ministerialministerial actact isis "a"a proceduralprocedural oror mechanicalmechanical actact thatthat doesdoes notnot 
involveinvolve thethe exerciseexercise ofof judgmentjudgment oror discretiondiscretion........"" Treas.Treas. Reg.Reg. §§ 301.6404­301.6404­
2T(b)(2).2T(b)(2). ThereThere areare twotwo actionsactions whichwhich maymay bebe consideredconsidered erroneous:erroneous: thethe 
erroneouserroneous determinationdetermination thatthat thethe awardaward waswas nontaxable,nontaxable, andand thethe decisiondecision toto useuse 
thethe formform "no"no change"change" letterletter withwith thethe languagelanguage concerningconcerning flowflow throughthrough liabilitiesliabilities forfor 
generalgeneral use.use. TheThe erroneouserroneous determinationdetermination thatthat thethe awardaward waswas nontaxablenontaxable isis notnot aa 
ministerialministerial actact becausebecause itit requiredrequired jUdgment.jUdgment. TheThe decisiondecision toto useuse thethe formform "no"no 
change"change" letterletter forfor generalgeneral useuse waswas alsoalso notnot aa ministerialministerial actact sincesince thisthis decisiondecision 
involvedinvolved judgmentjudgment oror discretion.discretion. 

V.V. Offer-in-CompromiselOffer-in-Compromisel EquitableEquitable ReliefRelief 

WeWe havehave alsoalso carefullycarefully consideredconsidered whetherwhether thethe taxpayerstaxpayers mightmight bebe eligibleeligible forfor anan 
offeroffer inin compromisecompromise pursuantpursuant toto I.R.C.I.R.C. §§ 7122.7122. UnderUnder currentcurrent law,law, taxpayerstaxpayers areare 
onlyonly entitledentitled toto anan offeroffer inin compromisecompromise basedbased onon doubtdoubt asas toto liabilityliability oror doubtdoubt asas toto 
collectibility.collectibility. Treas.Treas. Reg.Reg. §§ 301.7122-1.301.7122-1. InIn thisthis case,case, therethere isis nono doubtdoubt asas toto 
liabilityliability sincesince thethe taxpayers'taxpayers' liabilityliability hashas beenbeen settledsettled asas partpart ofof aa TaxTax CourtCourt 
judgment.judgment. SeeSee Treas.Treas. Reg.Reg. §§ 301.7122-1301.7122-1 (a).(a). WeWe dodo notnot havehave sufficientsufficient informationinformation 
toto determinedetermine whetherwhether therethere isis doubtdoubt asas toto collectibility.collectibility. BasedBased onon taxpayers'taxpayers' 
representationsrepresentations inin thethe materialsmaterials youyou havehave forwardedforwarded toto us,us, however,however, itit appearsappears theythey 
maymay havehave sufficientsufficient assetsassets toto fullyfully paypay theirtheir liability.liability. 

YouYou havehave askedasked usus toto considerconsider whetherwhether taxpayerstaxpayers mightmight bebe eligibleeligible forfor equitableequitable 
reliefrelief underunder thethe InternalInternal RevenueRevenue ServiceService RestructuringRestructuring andand ReformReform ActAct ofof 19981998 
(RRA).(RRA). TheThe onlyonly potentialpotential reliefrelief wewe havehave identifiedidentified thatthat maymay bebe availableavailable isis inin thethe 
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Internal
offeroffer provisions.provisions. SectionSection 7122(c)(1),7122(c)(1), asas amendedamended byby sectionsection 34623462 ofof thethe Internal 
the
RevenueRevenue ServiceService RestructuringRestructuring andand ReformReform ActAct ofof 19981998 (RRA),(RRA), providesprovides thatthat the� 

SecretarySecretary shallshall developdevelop guidelinesguidelines toto determinedetermine whenwhen anan offeroffer inin compromisecompromise isis
 

history

adequateadequate andand shouldshould bebe acceptedaccepted toto resolveresolve aa dispute.dispute. TheThe legislativelegislative history 

as
accompanyingaccompanying thethe RRARRA explainsexplains thatthat CongressCongress intendedintended thatthat factorsfactors suchsuch as 
tax
equity,equity, hardship,hardship, andand publicpublic policypolicy bebe evaluatedevaluated inin thethe compromisecompromise ofof individualindividual tax� 

liabilities,liabilities, ifif suchsuch considerationconsideration wouldwould promotepromote effectiveeffective taxtax administration.administration. Our

Our 
imple.ment
officeoffice hashas drafteddrafted temporarytemporary regulationsregulations underunder sectionsection 71227122 whichwhich willwill imple.ment 

will
thethe RRARRA byby addingadding aa thirdthird groundground forfor compromise:compromise: wherewhere thethe compromisecompromise will 
promotepromote effectiveeffective taxtax administration.administration. the
PursuantPursuant toto thethe mostmost currentcurrent draftdraft ofof the 

no
regulations.regulations. thisthis thirdthird groundground forfor compromisecompromise willwill bebe availableavailable ifif therethere areare no 
collectibility.
groundsgrounds forfor compromisecompromise basedbased onon doubtdoubt asas toto liabilityliability oror doubtdoubt asas toto collectibility. 

compromise.
ConsiderationsConsiderations ofof equityequity willwill bebe relevantrelevant pursuantpursuant toto thisthis groundground forfor compromise. 

Service
ChiefChief CounselCounsel hashas soughtsought thethe viewsviews ofof aa widewide segmentsegment ofof CounselCounsel andand Service 
on
personnelpersonnel regardingregarding thethe typestypes ofof circumstancescircumstances thatthat wouldwould warrantwarrant compromisecompromise on 

its
equitableequitable grounds.grounds. Unfortunately,Unfortunately, neitherneither sectionsection 34623462 ofof thethe RRARRA nornor its 
there
accompanyingaccompanying legislativelegislative historyhistory providesprovides clearclear guidanceguidance onon thisthis issueissue andand there 

an
hashas beenbeen littlelittle consensusconsensus onon thethe factfact patternspatterns thatthat wouldwould justifyjustify considerationconsideration ofof an 
grounds.
offeroffer inin compromisecompromise onon equitableequitable grounds. 

trtr 

ThisThis casecase isis assignedassigned toto MitchelMitchel S.S. HymanHyman whowho cancan bebe reachedreached atat (202)(202) 622-3620.622-3620. 
WeWe wouldwould bebe gladglad toto assistassist youyou ifif youyou havehave anyany furtherfurther questionsquestions concerningconcerning thisthis 
case.case. 


