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Attn:Attn: CathyCathy WidesWides
 

FROM:FROM:
 

SUBJECT:SUBJECT:
 

ThisThis memorandummemorandum isis inin responseresponse toto 'jour'jour requestrequest forfor ourour viewsviews onon whetherwhether thethe 
InfernalInfernal RevenueRevenue ServiceService isis authorizedauthorized toto abateabate interestinterest inin thethe situationsituation preSeNeeJpreSeNeeJ
below.below. 

~~ 
XX == YR1YR1 == 
YR2YR2 ­­--YR3YR3 ­---
YR4YR4 --
NotieeNotiee == 
$a$a == 
SbSb == 
ScSc == 
$d$d == 
$e$e == 
SfSf ==
5g
5g == 
ShSh == $;$; == 
$j$j --
ISSUEISSUE 

WhetherWhether thethe I.R.C.I.R.C. §§ 66216621 (C)(C) -hot-hot interesl"interesl" thatthat accruedaccrued onon taxpayer'staxpayer's YR1YR1 taxtax
 
liabilityliability isis subjectsubject toto abatementabatement underunder I.I. R.R. C.C. §§ 6404(e){1}.6404(e){1}.
 

,,
 

CONCLUSION:CONCLUSION:
 

TheThe InternalInternal RevenueRevenue ServiceService isis notnot authorizedauthorized toto abateabate interestinterest inin thisthis casecase
 
becausebecause thethe requirementsrequirements ofof '.R.C.'.R.C. §§ 6404(e)(1)6404(e)(1) havehave nofnof beenbeen met.met.
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FACTSFACTS
XX filedfiled aa consolidatedconsolidated federalfederal incomeincome taxtax return.return. FormForm 11201120 (or(or thethe taxabletaxable yeo3fyeo3fendingending DecemberDecember 31.31. YR2YR2 (lithe(lithe YR2YR2 return").return"). TheThe YR2YR2 returnreturn waswas duedue onon MclrctlMclrctl15,15, YR3.YR3. 

OnOn MarchMarch 15.15. VR3,VR3, thethe ServiceService creditedcredited XX withwith $a$a receivedreceived withwith X'sX's FormForm 700'~.700'~.ApplicationApplication forfor AutomaticAutomatic ExtensionExtension ofof TimeTime toto FileFile CorporationCorporation JncomeJncome TaxTax Rf!turn.Rf!turn.OnOn AprilApril 6,6, YR3,YR3, XX receivedreceived aa six-monthsix-month extensionextension toto fifefife thethe YR2YR2 returnreturn onon ororbeforebefore SeptemberSeptember 15,15, YR3.YR3. TheThe YR2YR2 return,return, receivedreceived byby thethe BrookhaBrookha JenJen Sar:iceSar:iceCenterCenter onon SeptemberSeptember 16,16, YR3.YR3. showedshowed taxestaxes duedue inin thethe totaltotal amountamount o(o( $b$b an<Jan<J M~tM~tcreditscredits claimedclaimed ofof $c$c asas ofof thethe duedue datedate ofof thethe return.return. 

PriorPrior toto thethe SerVIce'sSerVIce's receiptreceipt ofof thethe YR2YR2 return,return, onon SeptemberSeptember 13,13, YR~.YR~. XX remlreml ~ted~tedSd,Sd, thethe unpaidunpaid balancebalance ofof taxtax thatthat XX computedcomputed toto bebe duedue forfor thethe YR2.YR2. ThoughThough thethepaymentpayment ofof taxtax waswas late,late, X'sX's remittanceremittance failedfailed toto includeinclude anyany payment·payment· owardsowards
interest.interest. TheThe ServiceService dIddId notnot creditcredit thethe remittanceremittance toto YR2YR2 asas aa taxtax pa)pa) ment,ment, butbutrather,rather, toto YR3YR3 asas aa FederalFederal TaxTax DepositDeposit ("FTO").("FTO"). (It:la..S.eroceJateu&.l/etsed-U-'l-Sis~--­(It:la..S.eroceJateu&.l/etsed-U-'l-Sis~--­------,cre~and------,cre~and properlyproperly creditedcredited X'sX's YR2YR2 liabilityliability withwith aa taxtax paymentpayment ofof SdSd asas ofof tht!1tht!1SeptemberSeptember 13.13. YR3YR3 paymentpayment date.)date.) 

OnOn NovemberNovember 25,25, YR3,YR3, basedbased onon thethe returnreturn filedfiled onon SeptemberSeptember 16.16. YRYR 3.3. andand ononthethe SaSa shortfallshortfall referencedreferenced aboveabove andand notwithstandingnotwithstanding X'sX's payment,payment, th~th~ Servicl~Servicl~assessedassessed XX IncomeIncome taxtax forfor YR2YR2 inin thethe totaltotal amountamount ofof $b,$b, aa FailureFailure toto PayPay pen':lltypen':lltyinin thethe amountamount ofof Se.Se. andand InterestInterest inin thethe amountamount ofof Sf.Sf. TheThe Service'sService's re,:ordsre,:ords st-owst-owthatthat aa "Request"Request ForFor Payment"Payment" ("the("the Notice-)Notice-) waswas alsoalso generatedgenerated onon thethe assessmentassessmentdate.date. WhIleWhIle thethe NoticeNotice correctlycorrectly reffectedreffected thethe assessedassessed taxtax inin thethe amoamo JntJnt o(o( $t:$t: andandnetnet creditscredits claimedclaimed ofof ScSc asas ofof thethe returnreturn duedue date,date, itit diddid notnot refJectrefJect anan IJverpaymentIJverpaymentfromfrom YR1YR1 inin thethe amountamount ofof $9$9 oror thethe taxtax paymentpayment ofof Sd.Sd. Accordingly,Accordingly, thethe TaxTaxStatementStatement portionportion otot thethe NoticeNotice showedshowed "AMOUNT"AMOUNT YOUYOU owe"owe" ofof Sh,Sh, consistin!]consistin!] ofofaa taxtax underpaymentunderpayment ofof $i$i ("YR2("YR2 Balance")Balance") andand penaltypenalty andand interestinterest inin thethe SbOv~!SbOv~!assessedassessed amounts.amounts. 

InIn additionaddition toto statingstating thethe amountamount owed.owed. thethe NoticeNotice reflectedreflected aa listlist ofof paymentspayments thatthatthethe ServiceService creditedcredited toto X'sX's YR2YR2 account.account. TheThe paymentpayment ofof $d$d waswas notnot ir\cludedir\cluded 'n'nlhelhe liselise TheThe bottombottom ofof thethe Notice-Notice- alsoalso ref!ected-ref!ected- an-an- ~AMOUNrYOU-OV'JE"~AMOUNrYOU-OV'JE" ofof $F,.-$F,.- fnfnaddition.addition. however,however, werewere twotwo otherother lines.lines. TheThe threethree lineslines areare illustratedillustrated asas foHov/s:foHov/s: 

AMOUNTAMOUNT YOUYOU OWEOWE Sh
Sh

LESSLESS PAYMENTSPAYMENTS NOTNOT INCLUDEDINCLUDED $$ _
_

PAYPAY ADJUSTEDADJUSTED AMOUNTAMOUNT $$ __ 

XX failedfailed toto paypay $h$h oror anan adjustedadjusted amountamount withinwithin 3030 daysdays asas instructedinstructed b'fb'f thethe NclrCf!NclrCf!Instead,Instead, onon DecemberDecember 2.2. YR3,YR3, XX returnedreturned thethe NoticeNotice toto thethe Service.Service. WltllWltllinformationinformation toto tracetrace thethe paymentpayment ofof SdSd thatthat waswas notnot creditedcredited againstagainst thethe YR2YR2 
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Balance.Balance. WhenWhen paymentpayment waswas notnot mademade toto thethe ServiceService withinwithin 3030 daysdays ofof t.het.he NotrC.9.
NotrC.9.
 
thethe ServiceService assessedassessed "hot"hot interest-interest- inin accordanceaccordance withwith I.R.C.I.R.C. §§ 6621(C)'.6621(C)'. TheThe SdSd ,
,
 
paymentpayment waswas subsequentlysubsequently creditedcredited toto X'sX's YR2YR2 BalanceBalance AfterAfter thisthis paymentpayment was
was
 
credited,credited, X'sX's underpaymentunderpayment forfor thethe YR2YR2 waswas $j,$j, anan amountamount inin excessexcess ofof 5100,000
5100,000
 
OnOn FebruaryFebruary 3,YR4.3,YR4. thethe a$~esseda$~essed penaltypenalty waswas fullyfully abatedabated andand aa portlonportlon ofof the
the
 
assessedassessed interestinterest waswas abated.
abated.
 

LAWLAW ANDAND ANALYSISANALYSIS 
I.R.C.I.R.C. §§ 6404(e)(1)6404(e)(1) authoriZesauthoriZes thethe InternalInternal RevenueRevenue ServiceService toto abateabate interestinterest on"
on"
 
deficiencydeficiency oror aa paymentpayment ifif itit ISIS determineddetermined thatthat thethe interestinterest waswas attributableattributable toto an
an
 
InternalInternal RevenueRevenue ServiceService employee'semployee's errorerror oror delaydelay inin thethe performanceperformance ofof a
a
 
ministerialministerial actact TheThe errorerror oror delaydelay cancan bebe takentaken intointo accountaccount onlyonly afterafter thethe ServiC'=I
ServiC'=I
 
hashas contactedcontacted thethe taxpayertaxpayer inin writingwriting withwith respectrespect toto thethe deficiencydeficiency oror payment,payment, ar.ar. d
d
 
nono significantsignificant aspectaspect ofof thethe errorerror oror delaydelay cancan bebe attributableattributable toto thethe taxpayer.
taxpayer.
 

SectionSection 301.6404-2T(b)(1)301.6404-2T(b)(1) ofof thethe TemporaryTemporary TreasuryTreasury RegulationRegulation definesdefines a
a
 
"ministerial"ministerial act-act- asas aa proceduralprocedural oror mechanicalmechanical actact thatthat doesdoes notnot involveinvolve the
the
 
exerciseexercise oror judgmentjudgment oror discretion.discretion. andand thatthat occursoccurs duringduring thethe processingprocessing ofof a
a
 
taxpayer!s-case-afteraftprere-qutsHestaxpayer!s-case-afteraftprere-qutsHes toto ff'ieff'ie act.act. suChsuCh asas conferencesconferences anc'anc' review
review
 
byby supervisors,supervisors, havehave takentaken place.place. AA ministerialministerial actact doesdoes notnot involveinvolve thethe exerciseexercise (I'
(I'
 

judgmentjudgment oror discretion.discretion. nornor doesdoes itit ,nvolve,nvolve aa decisiondecision concerningconcerning thethe proper
proper
 
applicationapplication ofof thethe taxtax law.law.2
2
 

InIn enactingenacting I.R.C.I.R.C. §§ 6404(8),6404(8), CongressCongress diddid notnot intendintend thatthat thethe abatementabatement ofof intere!!tintere!!t 
provisionprovision "be"be usedused routinelyroutinely toto avoidavoid paymentpayment ofof interestinterest ItIt Rather,Rather, CongrttssCongrttss 
intendedintended abatementabatement ofof interestinterest toto bebe usedused inin instancesinstances "where"where failurefailure toto abateabate 
interestinterest wouldwould bebe widelywidely petceivedpetceived asas grosslygrossly unfair."unfair." H.R.H.R. Rep.Rep. No.No. 426,426, 99th99th 
CongCong.•.• 1st1st Sess.Sess. 844844 (1985):(1985): S.S. Rep.Rep. NoNo 313,313, 99th99th Cong.,Cong., 2d2d Sess.Sess. 208208 (1986).(1986). 

'Effective,'Effective, JanuaryJanuary 1,1, 1991,1991, anan increasedincreased raterate ofof interestinterest onon aa largelarge corporatecorporate 
underpaymentunderpayment ("hot("hot interesf')interesf') beginsbegins toto runrun afterafter thethe 30th30th dayday afterafter thethe issuanceissuance ofof aa 
30-dsy30-dsy letterletter oror ofof aa noticenotice ofof deficiency,deficiency, whicheverwhichever isis earlier.earlier. I,R.C.I,R.C. §§ 66216621 (c)(2)(A).(c)(2)(A). InIn 
thethe casecase wharowharo doficiencydoficiency proceduresprocedures dodo notnot apply,apply, 9S9S inin thethe casecase ofof aa taxpayertaxpayer failingfailing 
toto remllremll thethe fullfull amountamount ofof incomeincome taxestaxes shownshown asas duedue onon itsits retumretum onon oror beforebefore thethe fa:!fa:! tt 
dayday prescribedprescribed forfor payment,payment, triStriS I:R.C:I:R.C: §§ 6303-asS8Ssment6303-asS8Ssment nofice-iSlhe-noticenofice-iSlhe-notice whidl----whidl---- .. 
beginsbegins thethe 30-dey30-dey period.period. InIn thisthis case.case. thethe NovemberNovember 25,25, YR3,YR3, noticenotice waswas thethe I.R.C.I.R.C. 
§§ 63036303 assessmentassessment noticenotice thatthat beganbegan thethe 3O-day3O-day period.period. 

zThezThe finalfinal regulation,regulation, althoughalthough generallygenerally applyingapplying toto interestinterest accruingaccruing cncn 
deficiencies,deficiencies, oror paymentspayments ofof thethe typetype ofof ta"ta" describeddescribed InIn I.R.C.I.R.C. §§ 6212(a),6212(a), forfor 'ax'ax yearsyears 
begjnningbegjnning afterafter JulyJuly 30,30, 1996,1996, contaInscontaIns thethe samesame defInitiondefInition ofof ministerialministerial act.act. Treas.Treas. 
Reg.Reg. §§ 301.6404-2(b).301.6404-2(b). 
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TheThe ServiceService hashas notnot disputeddisputed thatthat thethe failurefailure toto properlyproperly credItcredIt thethe $d$d paymentpayment toto 
XiSXiS YR2YR2 accountaccount waswas anan errorerror AlthoughAlthough thethe ServiceService erred,erred, §§ 6404(e)11)6404(e)11) onlyonly •• 
authorizesauthorizes thethe ServiceService toto abateabate inter~stinter~st whenwhen thethe Service'sService's errorerror nrnr delaydelay isis 
attributableattributable toto aa ministerialministerial act.act. ItIt isis notnot clearclear fromfrom thethe informationinformation prOVidedprOVided wI"·wI"· 3ther3ther 
thethe creditingcrediting ofof thethe SdSd paymentpayment toto X'sX's YR3YR3 accountaccount insteadinstead ofof itsits YR2YR2 ~ccount~ccount waswas 
attrIbutableattrIbutable toto aa ministerialministerial aCIaCI oror toto somethingsomething else,else, 

EvenEven ifif thethe errorerror waswas attributableattributable toto aa ministerialministerial act.act. thethe ServiceService isis notnot authoriauthori tedted 
toto abateabate thethe interestinterest becausebecause thethe hothot interesfwasinteresfwas triggeredtriggered byby X'sX's failorefailore toto followfollow 
thethe instructionsinstructions onon thethe Notice,Notice, notnot byby thethe Service'sService's error.error. TheThe factsfacts indicateindicate thth 3'3' ;('S;('S 
delaydelay inin payingpaying thethe amountamount reflectedreflected onon thethe NoticeNotice waswas duedue '0'0 X'sX's misrnterpretationmisrnterpretation 
ofof X'sX's options.options. XX allegesalleges thatthat ifif itit hadhad concludedconcluded thatthat thethe NoticeNotice couldcould triggertrigger GinGin 
applicableapplicable datedate forfor purposespurposes ofof applYingapplYing hothot interest.interest. thethe onlyonly optionoption wouldwould ha',eha',e 
beenbeen toto paypay thethe $h$h shownshown asas duedue onon thethe NoticeNotice withinwithin 3030 daysdays ofof thethe catecate ofof SIJCrSIJCr 

notice.notice. XX suggestssuggests thatthat itit isis grosslygrossly unfairunfair forfor rtrt toto havehave toto paypay thethe liabilityliability tWICI:!tWICI:! 

X'sX's InterpretationInterpretation ofof itsits optionsoptions isis incorrect.incorrect. AsAs illuslratedilluslrated above,above, lhelhe NoticeNotice dil'ectsdil'ects 
XX toto subtractsubtract paymentspayments notnot reflectedreflected onon thethe NoticeNotice andand toto "pay"pay adjustedadjusted amouramour 1"1" 

---withtrr3o-ctay~tn-thts-cas-e:-~en~e-rtOt-te-p&Y-aAY-ameum-witNA-3~Ol..lldHaJYY~S.-'---withtrr3o-ctay~tn-thts-cas-e:-~en~e-rtOt-te-p&Y-aAY-ameum-witNA-3~Ol..lldHaJYY~S.-' ------------

YouYou havehave indicatedindicated 'hat'hat XX maymay havehave delayeddelayed paymentpayment becausebecause f.R.C.f.R.C. §§ 66216621 (G)(G) 
waswas effectiveeffective snorttysnortty beforebefore thethe NoticeNotice waswas issuedissued andand XX maymay havehave beanbean unfa,.'lli.grunfa,.'lli.gr 
withwith §§ 86218621 (c)'s(c)'s strictstrict requirements.requirements. Regardless,Regardless, thisthis wouldwould notnot provideprovide aa baSISbaSIS 'f,r'f,r 
abatingabating interestinterest underunder §§ 6404(e}(1).6404(e}(1). TheThe delaydelay wouldwould stillstill havehave beenbeen attributat)leattributat)le toto 
X'sX's actionsactions oror inactions.inactions. notnot thethe Service'sService's 

TheThe ServiceService alsoalso diddid notnot errerr inin issuingissuing thethe NoticeNotice toto X.X. tl",e�TheThe NoticeNotice reffectedreffected tl",e 
and�amountamount ofof taxtax thatthat waswas owedowed byby XX priorprior toto thethe applicationapplication ofof X'sX's creditscredits and 

payments.payments. EvenEven afterafter thethe creditscredits andand paymentspayments werewere correctlycorrectly applieClapplieCl andand 
incorrectincorrect penaltiespenalties andand interestinterest abated.abated. XX stillstill owedowed aa substantialsubstantial amountamount ofof inlerastinlerast 
andand wouldwould havehave beenbeen sentsent thethe NoticeNotice inin anyany event.event. 

ThoughThough thethe ServiceService isis notnot authorizedauthorized toto abateabate X'sX's interestinterest underunder '-R.C'-R.C 
§§ 6404(e)(1),6404(e)(1), wewe notenote thatthat ifif XX hashas anan overlappingoverlapping overpayment,overpayment, XX malmal havehave 
anotheranother avenueavenue forfor reducingreducing thethe differentIaldifferentIal createdcreated byby §§ 66216621 (c)(c) ---- §§ 66216621 (d).(d). 
SectionSection §§ 66216621 (d)(d) auth_()rizesauth_()rizes____~g!@~Lrnle!_est~g!@~Lrnle!_est netting"netting" whenwhen certaincertain requisitesrequisites ueue 
met.met. ForFor informationinformation onon requestingrequesting interestinterest nettingnetting underunder §§ 662T(df.-X-662T(df.-X-snoulcfsnoulcf -------- ------ ­­
reviewreview RevRev Proc.99-19.Proc.99-19. 


