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MEMORANDUMMEMORANDUM FORFOR AS~~9Jr1\NTAS~~9Jr1\NT COMMISSIONERCOMMISSIONER (CRIMINAL(CRIMINAL INVESTIGATION)INVESTIGATION) 

FROM:FROM: ~~ ~~ 
~~~~~~~~ 

..
\\\\........\\ .. 
ii BarryBarry J.J. Finkelstein
Finkelstein 

AssistantAssistant ChiefChief CounselCounsel (Criminal(Criminal Tax)Tax) CC:EL:CT
CC:EL:CT 

Subject:Subject: 19981998 SentencingSentencing GuidelineGuideline AmendmentsAmendments 

TheThe purposepurpose ofof thisthis memorandummemorandum isis toto appriseapprise youyou ofof thethe 19981998 amendmentsamendments toto the
the 
SentencingSentencing Guidelines,Guidelines, toto thethe extentextent theythey relaterelate toto offensesoffenses involvinginvolving taxation,taxation, which
which 
thethe UnitedUnited StatesStates SentencingSentencing CommissionCommission ("Commission")("Commission") submittedsubmitted toto CongressCongress on
on 
MayMay 1,1, 1998.1998. UnlessUnless CongressCongress enactsenacts legislationlegislation contrarycontrary toto thethe amendments,amendments, the
the 
amendmentsamendments willwill becomebecome effectiveeffective onon NovemberNovember 1,1, 1998.
1998. 

BackgroundBackground 

OnOn JanuaryJanuary 6,6, 1998,1998, thethe CommissionCommission setset forthforth itsits proposedproposed amendmentsamendments forfor pUblicpUblic 
comment.comment. InIn responseresponse thereto,thereto, thethe ServiceService submittedsubmitted writtenwritten commentscomments andand 
prespres ntednted verbalverbal commentscomments atat thethe publicpublic hearingshearings inin SanSan FranciscoFrancisco andand Washington,Washington, 
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DiscussionDiscussion 

U.S.S.G.U.S.S.G. §§§§ 2T1.1,2T1.1, 2T1.42T1.4 andand 2T3.12T3.1 areare amendedamended toto provideprovide aa twotwo level.level. 
enhancementenhancement forfor conductconduct relatedrelated toto sophisticatedsophisticated concealment.concealment. TheThe primaryprimary purposepurpose 
ofof thisthis amendmentamendment isis toto conformconform thethe languagelanguage ofof thethe currentcurrent enhancementenhancement forfor 
"sophisticated"sophisticated means"means" inin thethe taxtax guidelinesguidelines toto thethe equivalentequivalent languagelanguage ofof thethe newnew 
sophisticatedsophisticated concealmentconcealment enhancementenhancement providedprovided inin thethe fraudfraud gUideline.gUideline. 
Unfortunately,Unfortunately, aa significantsignificant distinctiondistinction betweenbetween thethe taxtax guidelineguideline andand thethe fraudfraud 
guideline,guideline, whichwhich waswas notnot takentaken intointo considerationconsideration forfor purposespurposes ofof conformingconforming thethe twotwo 
gUidelines,gUidelines, isis thatthat thethe fraudfraud guidelineguideline containscontains aa "floor""floor" offenseoffense levellevel ofof 1212 whereaswhereas 
thethe taxtax guidelinesguidelines onlyonly provideprovide forfor aa twotwo levellevel enhancement.enhancement. Additionally,Additionally, thethe 
amendmentamendment resolvesresolves aa circuitcircuit conflictconflict inin regardregard toto whetherwhether thisthis enhancementenhancement isis toto bebe 
appliedapplied basedbased onon thethe personalpersonal conductconduct ofof thethe defendantdefendant oror thethe overalloverall offenseoffense 
conductconduct forfor whichwhich thethe defendantdefendant isis accountable.accountable. ConsistentConsistent withwith thethe usualusual relevantrelevant 
conductconduct rulesrules andand follOWingfollOWing thethe SecondSecond Circuit'sCircuit's holdingsholdings inin UnitedUnited StatesStates v.v. Lewis,Lewis, 
9393 F.3dF.3d 10751075 (2d(2d Cir.Cir. 1996)1996) andand UnitedUnited StatesStates v.v. Richman,Richman, 9393 F.3dF.3d 10851085 (2d(2d Cir.Cir. 
1996),1996), applicationapplication ofof thisthis newnew enhancementenhancement forfor sophisticatedsophisticated concealmentconcealment isis basedbased 
onon thethe overalloverall offenseoffense conductconduct forfor whichwhich thethe defendantdefendant isis accountableaccountable.. 
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PriorPrior toto thisthis amendment,amendment, subsectionsubsection (b)(2)(b)(2) ofof §§§§ 2T1.1,2T1.1, 2T1.42T1.4 andand 2T3.12T3.1 provided,provided, [i]f[i]f 
sophisticatedsophisticated meansmeans werewere usedused toto impedeimpede discoverydiscovery ofof thethe existenceexistence oror extentextent ofof thethe 
offense,offense, increaseincrease byby twotwo levels."levels." SubsectionSubsection (b)(2)(b)(2) willwill nownow provide,provide, U[i]fU[i]f thethe offenseoffense 
involvedinvolved sophisticatedsophisticated concealment,concealment, increaseincrease byby 22 levels.levels.nn TheThe amendmentamendment alsoalso 
addsadds commentarycommentary toto §§§§ 2T1.1,2T1.1, 2T1.42T1.4 andand 2T3.12T3.1 whichwhich provides:provides: 

[f]or[f]or thethe purposespurposes ofof subsectionsubsection (b)(2),(b)(2), 'sophisticated'sophisticated concealment'concealment' meansmeans 
especiallyespecially complexcomplex oror especiallyespecially intricateintricate offenseoffense conductconduct inin whichwhich delib~ratedelib~rate 
stepssteps areare takentaken toto makemake thethe offense,offense, oror itsits extent,extent, difficultdifficult toto detect.detect. ConductConduct 
suchsuch asas hidinghiding assetsassets oror transactions,transactions, oror both,both, throughthrough thethe useuse ofof fictitiousfictitious 
entities,entities, corporatecorporate shells,shells, oror offshoreoffshore bankbank accountsaccounts ordinarilyordinarily indicatesindicates 
sophisticatedsophisticated concealment.concealment. EmphasisEmphasis added.added. 

U.S.S.G.U.S.S.G. §§ 5K2.05K2.0 hashas beenbeen amendedamended toto referencereference inin itsits generalgeneral departuredeparture policypolicy 
statementstatement thethe UnitedUnited States-SupremeStates-Supreme Court'sCourt's decisiondecision inin UnitedUnited StatesStates v.v. Koon,Koon, 518518 
U.S.U.S. 8181 (1996).(1996). TheThe amendmentamendment (1)(1) incorporatesincorporates thethe principalprincipal holdingholding andand key
key
 
analyticalanalytical pointspoints ofof 1<oon1<oon intointo thethe generalgeneral departuredeparture policypolicy statementstatement ofof §§ 51<2.0;51<2.0; (2)
(2)
 
deletesdeletes languagelanguage inconsistentinconsistent withwith thethe holdingholding inin Koon;Koon; and,and, (3)(3) makesmakes minor,minor, non­
non­

substantivesubstantive changeschanges thatthat improveimprove thethe languagelanguage ofof §§ 5K2.0.
5K2.0.
 

Specifically,Specifically, commentarycommentary isis addedadded toto §§ 5K2.05K2.0 whichwhich provides:provides: 

TheThe UnitedUnited StatesStates SupremeSupreme CourtCourt hashas determineddetermined that,that, inin reviewingreviewing aa districtdistrict 
court'scourt's decisiondecision toto departdepart fromfrom thethe guidelines,guidelines, appellateappellate courtscourts areare toto applyapply anan 
abuseabuse ofof discretiondiscretion standard,standard, becausebecause thethe decisiondecision toto departdepart embodiesembodies thethe 
traditionaltraditional exerciseexercise ofof discretiondiscretion byby thethe sentencingsentencing court.court. KoonKoon v.v. UnitedUnited 
States,States, 518518 U.S.U.S. 8181 (1996).(1996). Furthermore,Furthermore, n[b]eforen[b]efore aa departuredeparture isis permitted,permitted, 
certaincertain aspectsaspects ofof thethe casecase mustmust bebe foundfound unusualunusual enoughenough forfor itit toto fallfall outsideoutside 
thethe heartlandheartland ofof casescases inin thethe Guideline.Guideline. ToTo resolveresolve thisthis question,question, thethe districtdistrict 
courtcourt mustmust makemake aa refinedrefined assessmentassessment ofof thethe manymany factsfacts bearingbearing onon thethe 
outcome,outcome, informedinformed byby itsits vantagevantage pointpoint andand day-to-dayday-to-day experienceexperience inin criminalcriminal 
sentencing.sentencing. WhetherWhether aa givengiven factorfactor isis presentpresent toto aa degreedegree notnot adequatelyadequately 
consideredconsidered byby thethe Commission,Commission, oror whetherwhether aa discourageddiscouraged factorfactor nonethelessnonetheless 
justifiesjustifies departuredeparture becausebecause itit isis presentpresent inin somesome unusualunusual oror exceptionalexceptional way,way, 
areare mattersmatters determineddetermined inin largelarge partpart byby comparisoncomparison withwith thethe factsfacts ofof otherother 
GuidelinesGuidelines cases.cases. DistrictDistrict courtscourts havehave anan institutionalinstitutional advantageadvantage overover 
appellateappellate courtscourts inin makingmaking thesethese sortssorts ofof determinations,determinations, especiallyespecially asas theythey 
seesee soso manymany oreore GuidelinesGuidelines casescases thanthan appellateappellate courtscourts do."do." Id.Id. atat 98.98. 

U.S.S.GU.S.S.G §§ 381.3,381.3, AbuseAbuse ofof PositionPosition ofof TrustTrust oror UseUse ofof SpecialSpecial Skill,Skill, hashas beenbeen 
amendedamended toto resolveresolve aa circuitcircuit conflictconflict byby establishingestablishing thatthat thethe twotwo levellevel increaseincrease forfor 
abuseabuse ofof aa positionposition ofof trusttrust appliesapplies toto aa defendantdefendant whowho isis anan imposter,imposter, asas wellwell asas aa 
personperson whowho legitimatelylegitimately holdsholds andand abusesabuses aa positionposition ofof trust.trust. CompareCompare UnitedUnited StatesStates 
v.v. Gill,Gill, 9999 F.3dF.3d 484484 (1st(1st Cir.Cir. 1996)1996) (adjustment(adjustment appliedapplied toto aa defendantdefendant whowho posedposed asas 
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aa licensedlicensed psychologist)psychologist) andand UnitedUnited StatesStates v.Queenv.Queen 44 F.3dF.3d 925925 (10th(10th Cir.Cir. 1993)1993) 
(adjustment(adjustment appliedapplied toto aa defendantdefendant whowho posedposed asas aa financialfinancial broker),broker), cert.cert. denied,denied, 
510510 U.S.U.S. 11821182 (1994)(1994) withwith UnitedUnited StatesStates v.v. Echevarria,Echevarria, 3333 F.3dF.3d 175175 (2d(2d Cir.Cir. 1994)1994) 
(defendant(defendant whowho posedposed asas aa physicianphysician diddid notnot occupyoccupy aa positionposition ofof trust).trust). TheThe 
amendmentamendment adoptedadopted thethe majoritymajority appellateappellate viewview andand providesprovides thatthat thethe abuseabuse ofof aa 
positionposition ofof trusttrust adjustmentadjustment appliesapplies toto anan imposterimposter whowho pretendspretends toto holdhold aa positionposition ofof 
trusttrust when,when, inin fact,fact, hehe doesdoes not.not. TheThe CommissionCommission determineddetermined that,that, particularlyparticularly fromfrom aa 
crimecrime victim'svictim's pointpoint ofof view,view, anan imposterimposter whowho falselyfalsely assumesassumes andand takestakes advantageadvantage ofof 

..aa positionposition ofof trusttrust isis asas culpableculpable andand deservingdeserving ofof increasedincreased punishmentpunishment asas a
a
 
defendantdefendant whowho actuallyactually holdsholds aa positionposition ofof trusttrust andand abusesabuses it.
it.
 

CommentaryCommentary toto U.S.S.G.U.S.S.G. §§ 381.3381.3 hashas beenbeen addedadded andand provides,provides, inin pertinentpertinent part:part: 

ThisThis enhancementenhancement alsoalso appliesapplies inin aa casecase inin whichwhich thethe defendantdefendant providesprovides 
sufficientsufficient indiciaindicia toto thethe victimvictim thatthat thethe defendantdefendant legitimatelylegitimately holdsholds aa positionposition ofof 
privateprivate oror publicpublic trusttrust when,when, inin fact,fact, thethe defendantdefendant doesdoes not.not. ForFor example,example, thethe 
enhancementenhancement appliesapplies inin thethe casecase ofof aa defendantdefendant whowho (A)(A) perpetratesperpetrates aa 
financialfinancial fraudfraud byby leadingleading anan investorinvestor toto believebelieve thethe defendantdefendant isis aa legitimatelegitimate 
investmentinvestment brokerbroker .... InIn makingmaking the'the' misrepresentation,misrepresentation, thethe defendantdefendant assumesassumes 
aa positionposition ofof trust.trust. relativerelative toto thethe victim,victim, thatthat providesprovides thethe defendantdefendant withwith thethe 
samesame opportunityopportunity toto commitcommit aa difficult-to-detectdifficult-to-detect crimecrime thatthat thethe defendantdefendant wouldwould 
havehave ifif thethe positionposition werewere heldheld legitimately.legitimately. 

U.S.S.G.U.S.S.G. §§ 3C1.1,3C1.1, ObstructingObstructing oror ImpedingImpeding thethe AdministrationAdministration ofof Justice,Justice, hashas been
been
 
amendedamended toto resolveresolve aa circuitcircuit conflictconflict asas toto whetherwhether thethe adjustmentadjustment appliesapplies to
to
 
obstructionsobstructions thatthat occuroccur onlyonly inin regardregard toto thethe defendant'sdefendant's offenseoffense ofof convictionconviction oror toto a
a
 
closelyclosely relatedrelated case.case. CompareCompare UnitedUnited StatesStates v.v. Powell,Powell, 113113 F.3dF.3d 464464 (3d(3d Cir.)
Cir.)
 
(adjustment(adjustment appliesapplies ifif defendantdefendant attemptsattempts toto impedeimpede thethe prosecutionprosecution ofof aa co­
co­

defendantdefendant whowho isis chargedcharged withwith thethe samesame offenseoffense forfor whichwhich thethe defendantdefendant was
was
 
conVicted),conVicted), cert.cert. denied,denied, 118118 S.S. Ct.Ct. 454454 (1997),(1997), UnitedUnited StatesStates v.v. Walker,Walker, 119119 F.F. 3d
3d
 
403403 (6th(6th Cir.)Cir.) (same),(same), cert.cert. denied,denied, 118118 S.S. Ct.Ct. 643643 (1997),(1997), UnitedUnited StatesStates v.v. Acuna,Acuna, 9
9
 
F.3dF.3d 14421442 (9th(9th Cir.Cir. 1993)1993) (adjustment(adjustment appliesapplies ifif aa defendantdefendant attemptsattempts toto obstruct
obstruct
 
justicejustice inin aa casecase closelyclosely relatedrelated toto hishis own)own) andand UnitedUnited StatesStates V.V. 8ernaugh,8ernaugh, 969969 F.2dF.2d 
858858 (10th(10th Cir.Cir. 1992)1992) (adjustment(adjustment appliesapplies whenwhen aa defendantdefendant testifiestestifies falselyfalsely atat hishis ownown 
hearinghearing aboutabout co-defendants'co-defendants' rolesroles inin thethe offense)offense) withwith UnitedUnited StatesStates v.v. Perdomo,Perdomo, 927927 
FF.2d.2d 111111 (2d(2d Cir.Cir. 19911991)) (cannot(cannot applyapply adjustmentadjustment basedbased onon obstructiveobstructive conductconduct 
outsideoutside thethe scopescope ofof thethe chargedcharged offense)offense) andand UnitedUnited StatesStates V.V. Partee,Partee, 3131 F.3dF.3d 529529 
(7th(7th Cir.Cir. 1994)1994) (same).(same). TheThe amendmentamendment adoptsadopts thethe majoritymajority view,view, holdingholding thatthat thethe 
obstructionobstruction mustmust relaterelate eithereither toto thethe defendant'sdefendant's offenseoffense ofof conviction,conviction, inclUdinginclUding anyany 
relevantrelevant conduct,conduct, oror toto aa closelyclosely relatedrelated case.case. TheThe amendmentamendment alsoalso clarifiesclarifies thatthat thethe 
obstructionobstruction mustmust occuroccur duringduring thethe investigation,investigation, prosecutionprosecution oror sentencingsentencing ofof thethe 
defendant'sdefendant's offenseoffense ofof conviction.conviction. 
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ApplicationApplication NoteNote 1.1. hashas beenbeen addedadded toto §§ 3C3C1.11.1 whichwhich providesprovides that:that: 

ThisThis adjustmentadjustment appliesapplies ifif thethe defendant'sdefendant's obstructiveobstructive conductconduct (A)(A) occurredoccurred 
duringduring thethe coursecourse ofof thethe investigation,investigation, prosecutionprosecution oror sentencingsentencing ofof thethe 
defendant'sdefendant's instantinstant offenseoffense ofof convictionconviction andand (8)(8) relatedrelated toto (i)(i) thethe defendant'sdefendant's 
offenseoffense ofof convictionconviction andand anyany relevantrelevant conduct;conduct; oror (ii)(ii) anan otherwiseotherwise closelyclosely 
relatedrelated case,case, suchsuch asas thatthat ofof aa co-defendant.co-defendant. 

ConclusionConclusion 

AttachmentAttachment 
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