
·"·" 

// 

SEPSEP 2828 19981998 
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MEMORANDUMMEMORANDUM FORFOR DIRECTOR,DIRECTOR, NATIONALNATIONAL OPERATIONSOPERATIONS DIVISIONDIVISION 

FROM:	FROM:	 BarryBarry J.J. FinkelsteinFinkelstein (S&dl(S&dl Barr1Barr1 jj finkelste;n
finkelste;n
 
AssistantAssistant ChiefChief CounselCounsel (Criminal(Criminal Tax)Tax) CC:El:CT
CC:El:CT
 

.. SUBJECT:	SUBJECT:	 RequestRequest forfor LegalLegal OpinionOpinion onon thethe TaxabilityTaxability ofof TravelTravel 
ExpensesExpenses ofof SpecialSpecial AgentAgent AssignedAssigned toto UndercoverUndercover 
OperationOperation forfor PeriodPeriod inin ExcessExcess ofof OneOne YearYear 

WeWe areare writingwriting inin responseresponse toto youryour memorandummemorandum dateddated JulyJuly 1,1, 1998,1998, whereinwherein youyou 
askedasked whetherwhether thethe perper diemdiem paidpaid toto aa specialspecial agentagent assigned,assigned, butbut notnot formallyformally detailed,detailed, 
toto anan undercoverundercover operationoperation awayaway fromfrom hishis homehome districtdistrict forfor aa periodperiod exceedingexceeding oneone yearyear 
constitutesconstitutes taxabletaxable incomeincome toto thethe specialspecial agentagent pursuantpursuant toto I.R.C.I.R.C. §§ 162(a).162(a). 

ThisThis isis aa mattermatter withinwithin thethe purviewpurview ofof FieldField ServiceService andand wewe soughtsought theirtheir adviceadvice onon thisthis 
matter.matter. ByBy memorandummemorandum dateddated SeptemberSeptember 14,14, 1998,1998, copycopy attached,attached, theythey informedinformed usus 
thatthat underunder thethe factsfacts provided,provided, andand assumingassuming thethe agentagent isis aa federalfederal employeeemployee 
investigatinginvestigating aa federalfederal crime,crime, havinghaving receivedreceived certificationcertification forfor thethe AttorneyAttorney GeneralGeneral oror 
herher designeedesignee thatthat thethe FederalFederal employeeemployee isis travelingtraveling onon behalfbehalf ofof thethe UnitedUnited StatesStates inin aa 
temporarytemporary dutyduty statusstatus toto investigateinvestigate aa federalfederal crime,crime, theirtheir conclusionconclusion isis thatthat thethe agent'sagent's 
expensesexpenses areare deductibledeductible andand therefore,therefore, underunder theirtheir analysis,analysis, thethe reimbursementsreimbursements 
shouldshould notnot bebe includedincluded inin thethe agent'sagent's income.income.11 SeeSee I.R.C.I.R.C. §§§§ 61,61, 6262 andand 162(a).162(a). 

11 YouYou willwill noticenotice thethe memorandummemorandum raisedraised anan issueissue asas toto whetherwhether thethe arrangementarrangement inin thisthis casecase 
constitutedconstituted anan ·accountable·accountable plan.·plan.· WeWe contactedcontacted EBEOEBEO regardingregarding thisthis issueissue andand theythey statedstated thatthat withoutwithout 
reviewingreviewing thethe planplan itself,itself, theythey couldcould notnot opineopine asas toto whetherwhether thethe planplan waswas ·accountab/e-·accountab/e- oror 
·nonaccountable:·nonaccountable: TheyThey diddid state,state, however,however, thatthat ItIt IsIs extremelyextremely likelylikely thatthat thethe ServiceService hashas setset upup anan 
·accountable·accountable plan.·plan.· TheyThey lookedlooked atat whetherwhether thethe planplan waswas beingbeing operatedoperated InIn anan accountableaccountable mannermanner asas toto 
thethe 'ravel'ravel expenses·expenses· inin question.question. InIn thisthis regard,regard, theythey notednoted therethere mustmust bebe aa businessbusiness purpose,purpose, 
substantiation,substantiation, andand returnreturn ofof excessexcess reimbursement.reimbursement. WithWith regardsregards toto thethe businessbusiness purposepurpose ofof thethe 'ravel'ravel 
expenses,·expenses,· ifif thethe traveltravel expensesexpenses areare deductibledeductible asas tradetrade oror businessbusiness expensesexpenses underunder I.R.C.I.R.C. §§ 182,182, thethe 
planplan isis beingbeing operatedoperated InIn anan accountableaccountable manner.manner. 

EBEOEBEO notednoted thatthat thethe factsfacts IndicatedIndicated thethe traveltravel expensesexpenses willwill notnot bebe deductibledeductible asas thethe employeeemployee hashas beenbeen 
awayaway fromfrom hishis homehome forfor overover oneone year,year, unlessunless thethe employeeemployee hashas receivedreceived properproper certificationcertification underunder 
I.R.C.I.R.C. §§ 182(a)182(a) thatthat hehe hashas beenbeen travelingtraveling onon behalfbehalf ofof thethe UnitedUnited StatesStates inin temporarytemporary dutyduty statusstatus to
to
 
investigateinvestigate oror provideprovide supportsupport servicesservices forfor inin thethe investigationinvestigation ofof aa FederalFederal crime.
crime.
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ShouldShould additionaladditional questionsquestions arisearise regardingregarding thisthis matter,matter, pleaseplease feelfeel freefree toto contactcontact 
MicheleMichele D.D. PalmerPalmer atat (202)(202) 622-4470.622-4470. 

AttachmentAttachment 
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InternalInternal RevenueRevenue ServiceService 
memoraridurn­memoraridurn­

date:date: SEPSEP II44 19981998 

to:to: AssistantAssistant ChiefChief CounselCounsel (Criminal(Criminal Tax)Tax) CC:EL:CT
CC:EL:CT
 
Attn:Attn: MichelleMichelle Palmer
Palmer
 

.. 
from:from: AssistantAssistant ChiefChiefCounselCounsel (Field(Field Service)Service) CC:DOM:FS:CC:DOM:FS: 

subject:subject: TaxabilityTaxability ofofPerPer DiemDiem PaidPaid toto anan UndercoverUndercover AgentAgent onon AssignmentAssignment 
FForor PeriodPeriod inin ExcessExcess ofofOneOne YearYear 

ThisThis respondsresponds toto youryour JulyJuly 14,14, 1998,1998, requestrequest forfor ourour viewsviews onon whetherwhether perper diemdiem 
paidpaid toto aa specialspecial agentagent assignedassigned toto anan undercoverundercover operationoperation awayaway fromfrom hishis homehome districtdistrict 
forfor aa periodperiod exceedingexceeding oneone yearyear constitutesconstitutes taxabletaxable incomeincome toto thethe agent.agent. 

TheThe specialspecial agentagent hashas beenbeen assigned,assigned, butbut notnot formallyformally detailed,detailed, fromfrom hishis districtdistrict toto 
anotheranother districtdistrict sincesince JulyJuly ofof 1997.1997. TheThe agentagent isis assistingassisting inin anan ongoingongoing criminalcriminal 
investigationinvestigation inin anan undercoverundercover capacity.capacity. WhileWhile onon thethe undercoverundercover assignment,assignment, thethe agentagent 
liveslives inin anan undercoverundercover apartmentapartment inin thethe otherother district.district. HeHe receivesreceives perper diemdiem thatthat coverscovers allall 
ofofhishis expensesexpenses exceptexcept lodging.lodging. HeHe travelstravels backback toto hishis homehome onon weekends,weekends, unlessunless thethe 
assignmentassignment requiresrequires himhim toto bebe elsewhere.elsewhere. TheThe agentagent hashas nono assignmentassignment otherother thanthan thethe 
long-termlong-term undercoverundercover assignment.assignment. 

YouYou havehave askedasked ifif thethe perper diemdiem constitutesconstitutes taxabletaxable incomeincome toto thethe agen\underagen\under 
sectionsection 162(a).162(a). AlthoughAlthough thethe issueissue ofofwhetherwhether thethe incomeincome isis taxabletaxable toto thethe agentagent turnsturns onon 
thethe deductibilitydeductibility ofof thethe paymentspayments underunder sectionsection 162(a),162(a), sectionsection 162(a)162(a) doesdoes notnot inin itselfitself 
operateoperate toto excludeexclude thethe perper diemdiem fromfrom adjustedadjusted grossgross income.income. Thus,Thus, thethe inquiryinquiry beginsbegins notnot 
withwith sectionsection 162,162, butbut withwith sectionssections 6161 andand 62,62, whichwhich definedefine grossgross incomeincome andand adjustedadjusted 
grossgross income.income. 

SectionSection 6161 definesdefines grossgross incomeincome asas "all"all incomeincome fromfrom whateverwhatever sourcesource derived."derived." 
Thus,Thus, underunder sectionsection 61,61, reimbursementsreimbursements forfor employeeemployee businessbusiness expensesexpenses areare includedincluded inin 
grossgross income.income. UnderUnder sectionsection 62(a)(2),62(a)(2), however,however, reimbursedreimbursed employeeemployee businessbusiness expenses,expenses, 
includingincluding expensesexpenses dedu~tiblededu~tible underunder sectionsection 162(a),162(a), areare deductibledeductible fromfrom grossgross income.income. 
Thus,Thus, ififaa taxpayertaxpayer-incurs-incurs reimbursedreimbursed expensesexpenses thatthat areare deductibledeductible underundersectionsection162(162(a),a), 
therethere isis nono netnet resultresult toto hishis taxabletaxable income.income. ThisThis isis soso becausebecause thethe reimbursementsreimbursements areare 
includedincluded inin incomeincome underunder sectionsection 61,61, andand thenthen deducteddeducted fromfrom grossgross incomeincome underunder sectionsection 
62(a)(2)(A)62(a)(2)(A) toto determinedetermine adjustedadjusted grossgross income.income. Furthermore,Furthermore, inin suchsuch situations,situations, thethe 
regulationregulation maymay operateoperate toto excludeexclude thethe reimbursementsreimbursements fromfrom income.income. InIn thisthis regard,regard, thethe 
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regulationsregulations provideprovide thatthat expensesexpenses reimbursedreimbursed toto anan employeeemployee underunder anan "accountable"accountable plan"plan" 
areare excludedexcluded fromfrom thethe employee'semployee's grossgross income.income. Treas.Treas. Reg.Reg. §§ 1.62-2(c)(4).1.62-2(c)(4). WhetherWhether anan 
arrangementarrangement constitutesconstitutes anan "accountable"accountable plan"plan" isis anan issueissue underunder thethe jurisdictionjurisdiction ofof EBEO.EBEO. 

Here,Here, wewe assumeassume thatthat thethe reimbursementsreimbursements toto thethe agentagent meetmeet thethe regulatoryregulatory 
requirementsrequirements forfor exclusionexclusion fromfrom income.income. TheThe onlyonly issueissue isis whetherwhether thethe agent'sagent's expensesexpenses 
areare deductibledeductible underunder sectionsection 162(a).162(a). UnderUnder sectionsection 162162 (a)(2)(a)(2) ordinaryordinary andand necessarynecessary 
travelingtraveling expensesexpenses incurredincurred whilewhile awayaway fromfrom homehome inin pursuitpursuit ofofaa tradetrade oror businessbusiness areare 
deductible.deductible. However,However, sectionsection 162(a)162(a) furtherfurther providesprovides aa taxpayertaxpayer "shall"shall notnot bebe treatedtreated asas 
beingbeing temporarilytemporarily awayaway fromfrom homehome duringduring anyany periodperiod ofofemploymentemployment ifif suchsuch periodperiod 
exceedsexceeds II year."year." UnderUnder thisthis provision,provision, thethe agentagent inin questionquestion herehere wouldwould notnot bebe 
temporarilytemporarily awayaway fromfrom homehome forfor purposespurposes ofofsectionsection 162(a)(2)162(a)(2) duringduring hishis undercoverundercover 
assignment,assignment, hishis expensesexpenses wouldwould thereforetherefore notnot bebe deductible,deductible, andand thethe reimbursementreimbursement 
wouldwould inin turnturn bebe includedincluded inin hishis income.income. 

Nevertheless,Nevertheless, asas youyou note,note, SectionSection 12041204 ofof thethe TaxpayerTaxpayer ReliefRelief ActAct ofof 1997,1997, PublicPublic 
LawLaw 105-34,105-34, addedadded thethe followingfollowing sentencesentence toto sectionsection 162(a):162(a): 

TheThe precedingpreceding sentencesentence [the[the so-calledso-called one-yearone-year rule]rule] shallshall notnot applyapply 
toto anyany FederalFederal employeeemployee duringduring anyany periodperiod forfor whichwhich suchsuch employeeemployee isis 
certifiedcertified byby thethe AttorneyAttorney GeneralGeneral (or(or thethe designeedesignee thereot)thereot) asas travelingtraveling onon 
behalfbehalf ofof thethe UnitedUnited StatesStates inin temporarytemporary dutyduty statusstatus toto investigate,investigate, oror toto 
provideprovide supportsupport servicesservices forfor thethe investigationinvestigation of,of, aa FederalFederal crime.crime. 

'\'\ 

TheThe ServiceService hashas issuedissued nono guidanceguidance onon thisthis additionaddition toto sectionsection 162(a).162(a). Nonetheless,Nonetheless, wewe 
seesee nono reasonreason whywhy thethe additionaddition wouldwould notnot applyapply toto thethe specialspecial agent.agent. WeWe assumeassume thatthat thethe 
specialspecial agentagent isis aa FederalFederal employeeemployee andand thatthat thethe criminalcriminal investigationinvestigation involvesinvolves aa Fed~ralFed~ral 

crimecrime oror crimes.crimes. Furthennore,Furthennore, accordingaccording toto thethe legislativelegislative history,history, thethe statutorystatutory additionaddition 
waswas enactedenacted becausebecause "it"it wouldwould bebe inappropriateinappropriate ifif [the[the one-yearone-year rule]rule] werewere toto bebe aa 
hindrancehindrance toto thethe investigationinvestigation ofaofa federalfederal crime."crime." H.R.H.R. ReportReport No.No. 105-148,105-148, atat 559559 
(1997).(1997). RequiringRequiring undercoverundercover agentsagents toto paypay incomeincome taxtax onon reimbursementsreimbursements ofof expensesexpenses 
incurredincurred wouldwould probablyprobably hinderhinder thethe investigationinvestigation ofofFederalFederal crimes,crimes, inin thatthat agentsagents mightmight 
bebe reluctantreluctant toto undertakeundertake suchsuch dutiesduties ifif thethe undertakingundertaking wouldwould resultresult inin aa taxtax onon amountsamounts 
paidpaid toto reimbursereimburse themthem forfor theirtheir expenses.expenses. Accordingly,Accordingly, underunder thethe factsfacts youyou havehave 
provided,provided, andand assumingassuming thethe agentagent isis aa federalfederal employeeemployee investigatinginvestigating aa federalfederal crime,crime, wewe 
concludeconclude thatthat thethe agentsagents expensesexpenses areare deductibledeductible andand thatthat therefore,therefore, under·the'under·the' aboveabove 
analysis,analysis, thethe reimbursementsreimbursements shouldshould notnot bebe includedincluded inin thethe agent'sagent's income.income. 



-3--3-

WeWe notenote thatthat thethe additionaddition toto sectionsection 162(a)162(a) requiresrequires thatthat thethe AttorneyAttorney GeneralGeneral oror 
herher designeedesignee certifycertify thatthat thethe FederalFederal employeeemployee isis travelingtraveling onon behalfbehalfofof thethe UnitedUnited StatesStates 
inin aa temporarytemporary dutyduty statusstatus toto investigateinvestigate aa federalfederal crime.crime. TheThe SecretarySecretary ofof thethe TreasuryTreasury 
hashas beenbeen delegateddelegated thethe authorityauthority toto makemake thethe requiredrequired certification.certification. AlthoughAlthough thethe ServiceService 
hashas requestedrequested thatthat thethe SecretarySecretary redelegateredelegate thisthis authorityauthority toto thethe Commission,Commission, wewe 
understandunderstand nono actionaction hashas beenbeen takentaken onon thisthis request.request. Thus,Thus, wewe areare unableunable toto provideprovide 
furtherfurther adviceadvice onon certificationcertification procedures.procedures. 

WeWe alsoalso notenote thatthat modificationmodification ofofsectionsection 162(a)162(a) isis effectiveeffective forfor amountsamounts paidpaid oror 
incurredincurred forfor taxabletaxable yearsyears endingending afterafter thethe datedate ofofenactmentenactment oftheofthe TaxpayerTaxpayer ReliefRelief Act.Act. 
SinceSince thethe ActAct waswas enactedenacted inin 1997,1997, thethe additionaddition waswas effectiveeffective forfor thethe taxpayer'staxpayer's 19971997 taxtax 
year.year. 

IfIf youyou havehave additionaladditional questions,questions, oror needneed furtherfurther information,information, contactcontact MichaelMichael 
NixonNixon atat 622-7920.622-7920. 
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