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SUBJECT:SUBJECT: DeterminationDetermination ThatThat PropertyProperty CannotCannot bebe KeptKept withoutwithout GreatGreat 
ExpenseExpense 
(POSTS-127660-07)(POSTS-127660-07) 

InIn situationssituations involvinginvolving assetsassets thatthat mustmust bebe movedmoved asas partpart ofof theirtheir seizure,seizure, thethe InternalInternal 
RevenueRevenue ServiceService (the(the Service)Service) maymay bebe inappropriatelyinappropriately exercisingexercising itsits authorityauthority toto 
determinedetermine thatthat assetsassets areare "property"property thatthat cannotcannot bebe keptkept withoutwithout greatgreat expense"expense" 
pursuantpursuant toto thethe expeditedexpedited salesale proceduresprocedures ofof I.R.C.I.R.C. §§ 6336.6336. BothBoth thethe SanSan FranciscoFrancisco 
AssociateAssociate AreaArea CounselCounsel (SBSE)(SBSE) andand youryour officeoffice havehave requestedrequested thatthat wewe provideprovide ourour 
viewsviews onon howhow toto evaluateevaluate whetherwhether thethe costscosts ofof movingmoving andand storingstoring assetsassets areare 
sufficientlysufficiently highhigh toto supportsupport suchsuch aa determination.determination. 

ISSUEISSUE 

HowHow shouldshould thethe ServiceService determinedetermine whetherwhether thethe costscosts ofof movingmoving andand storingstoring assetsassets 
warrantwarrant determiningdetermining thatthat seizedseized assetsassets "cannot"cannot bebe keptkept withoutwithout greatgreat expense"expense" andand maymay 
bebe disposeddisposed ofof pursuantpursuant toto I.R.C.I.R.C. §§ 6336?6336? 

CONCLUSIONCONCLUSION 

TheThe ServiceService shouldshould makemake thisthis determinafiondeterminafion basedbased onon thethe costscosts ofof movingmoving andand storingstoring 
thethe assetsassets relativerelative toto thethe projectedprojected netnet equityequity inin thethe assetsassets uponupon theirtheir sale.sale. 

DISCUSSIONDISCUSSION 

I.R.C.I.R.C. §§ 6336,6336, entitledentitled "Sale"Sale ofof PerishablePerishable Goods,"Goods," states,states, inin pertinentpertinent part:part: 

IfIf thethe SecretarySecretary determinesdetermines thatthat anyany propertyproperty seizedseized isis liableliable toto perishperish oror becomebecome 
greatlygreatly reducedreduced inin priceprice oror valuevalue byby keeping,keeping, oror thatthat suchsuch propertyproperty cannotcannot bebe keptkept 

--­withoutwithout greatgreat expense,expense, hehe shallshall appraiseappraise thethe valuevalue ofof suchsuch propertyproperty andand --­

PMTA:01?3F;PMTA:01?3F; 
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(1)(1) ReturnReturn toto Owner.Owner. -- IfIf thethe ownerowner ofof thethe propertyproperty cancan bebe readilyreadily 
found,found, thethe SecretarySecretary shallshall givegive himhim noticenotice ofof suchsuch determinationdetermination ofof thethe 
appraisedappraised valuevalue ofof thethe property.property. TheThe propertyproperty shallshall bebe returnedreturned toto thethe 
ownerowner if,if, withinwithin suchsuch timetime asas maymay bebe specifiedspecified inin thethe notice,notice, thethe ownerowner -­

(A)(A) PaysPays toto thethe SecretarySecretary anan amountamount equalequal toto thethe appraisedappraised value;value; oror 

(8)(8) GivesGives bondbond inin suchsuch form,form, withwith suchsuch sureties,sureties, andand inin suchsuch amountamount 
asas thethe SecretarySecretary shallshall prescribeprescribe toto paypay thethe appraisedappraised amountamount atat 
suchsuch timetime asas thethe SecretarySecretary determinesdetermines toto bebe appropriateappropriate inin thethe 
circumstances.circumstances. 

(2)(2) ImmediateImmediate Sale.Sale. -- IfIf thethe ownerowner doesdoes notnot paypay suchsuch amountamount oror 
furnishfurnish suchsuch bondbond inin accordanceaccordance withwith thisthis section,section, thethe SecretarySecretary shallshall asas 
soonsoon asas practicablepracticable makemake pUblicpUblic salesale ofof thethe propertyproperty inin accordanceaccordance withwith 
suchsuch regulationsregulations asas maymay bebe prescribedprescribed byby thethe Secretary.Secretary. 

UnderUnder sectionsection 6336(2),6336(2), thethe ServiceService may,may, withwith respectrespect toto propertyproperty describeddescribed inin thethe 
beginningbeginning ofof sectionsection 6336,6336, dispensedispense withwith thethe usualusual proceduresprocedures attendantattendant toto sellingselling 
seizedseized as~ets.as~ets. SeeSee I.R.C.I.R.C. §§ 6335.6335. Further,Further, inin thethe casecase ofof propertyproperty seizedseized pursuantpursuant toto aa 
jeopardyjeopardy oror terminationtermination assessment,assessment, normallynormally suchsuch propertyproperty cannotcannot bebe soldsold untiluntil aa 
decisiondecision ofof thethe TaxTax CourtCourt inin anyany underlyingunderlying proceedingsproceedings becomesbecomes final;final; however,however, 
determiningdetermining thatthat thethe propertyproperty isis subjectsubject toto sectionsection 63366336 meansmeans thatthat thethe propertyproperty cancan bebe 
soldsold withoutwithout awaitingawaiting thethe outcomeoutcome ofof thethe TaxTax CourtCourt proceedings.proceedings. SeeSee I.R.C.I.R.C. 
§§ 6863(b)(3)(8)(iii).6863(b)(3)(8)(iii). SuchSuch aa determinationdetermination savessaves thethe ServiceService timetime andand storagestorage costs,costs, 
andand inin thethe casecase ofof assetsassets thatthat areare deterioratingdeteriorating inin value,value, preservespreserves equityequity inin thethe assets,assets, 
inin thatthat (assuming(assuming thethe ownerowner ofof thethe assetsassets doesdoes notnot paypay anan amountamount equalequal toto thethe 
appraisedappraised valuevalue oror furnishfurnish thethe requisiterequisite bond)bond) thethe ServiceService cancan sellsell thethe assetsassets relativelyrelatively 
quickly.quickly. 

OneOne contextcontext inin whichwhich wewe understandunderstand thatthat thisthis issueissue arisesarises isis thethe situationsituation involvinginvolving 
assetsassets locatedlocated onon rentedrented oror leasedleased premisespremises atat thethe timetime theythey areare seized.seized. IfIf assetsassets mustmust 
bebe movedmoved atat thethe timetime ofof seizure,seizure, theythey mustmust bebe storedstored untiluntil thethe timetime ofof sale.sale. TheThe ServiceService 
mustmust paypay thesethese movingmoving andand storagestorage costs.costs. TheThe costscosts ---- whilewhile theoreticallytheoretically recoverablerecoverable 
fromfrom thethe ultimateultimate salesale proceedsproceeds pursuantpursuant toto I.R.C.I.R.C. §§ 6342(a)(1)6342(a)(1) •••• inin practicepractice oftenoften areare 
notnot recoveredrecovered sincesince thethe proceedsproceeds areare insufficientinsufficient toto satisfysatisfy them.them. IfIf thethe assetsassets cancan bebe 
determineddetermined toto bebe propertyproperty thatthat cannotcannot bebe keptkept withoutwithout greatgreat expense,expense, theythey cancan bebe soldsold 
shortlyshortly afterafter thethe timetime ofof seizure,seizure, thusthus savingsaving muchmuch ofof thethe costscosts ofof movingmoving andand storage.storage. 
However,However, apparentlyapparently ServiceService employeesemployees areare oftenoften uncertainuncertain asas toto whenwhen thisthis 
determinationdetermination isis appropriate.appropriate. AsAs aa result,result, aa concernconcern existsexists thatthat thethe authorityauthority toto 
determinedetermine thatthat assetsassets cannotcannot bebe keptkept withoutwithout greatgreat expenseexpense maymay bebe eithereither overusedoverused 
(thUS(thUS potentiallypotentially subjectingsubjecting thethe ServiceService toto liabilityliability forfor unauthorizedunauthorized collectioncollection pursuantpursuant toto 
I.R.C.I.R.C. §§ 7433)7433) oror underusedunderused (thus(thus resultingresulting inin thethe accrualaccrual ofof unnecessaryunnecessary storagestorage costs,costs, 
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reducingreducing thethe revenuerevenue ultimatelyultimately collectedcollected byby thethe Service).Service). 

EvidentlyEvidently thisthis concernconcern isis significantsignificant enoughenough thatthat earlierearlier thisthis yearyear thethe DirectorDirector ofof 
CollectionCollection raisedraised thethe questionquestion ofof howhow manymany sectionsection 63366336 seizuresseizures werewere actuallyactually takingtaking 
placeplace nationwide.nationwide. InIn response.response. you,you, byby memorandummemorandum dateddated JuneJune 26.200726.2007 (copy(copy 
attached).attached). reportedreported thatthat 1313 sectionsection 63366336 seizuresseizures hadhad occurredoccurred duringduring thethe 
seven-monthseven-month periodperiod endingending AprilApril 30.30. 2006.2006. andand thatthat allall butbut twotwo ofof thosethose seizuresseizures werewere 
determineddetermined toto bebe subjectsubject toto sectionsection 63366336 basedbased onon thethe costscosts ofof movingmoving andand storingstoring thethe 
assetsassets relativerelative toto thethe valuevalue ofof thethe assets.assets. 

TheThe languagelanguage ofof sectionsection 63366336 authorizesauthorizes anan expeditedexpedited disposaldisposal procedureprocedure ifif anyoneanyone ofof 
threethree criteriacriteria isis satisfied:satisfied: 1)1) thethe propertyproperty isis "liable"liable toto perish";perish"; 2)2) thethe propertyproperty isis "liable"liable toto 
...... becomebecome greatlygreatly reducedreduced inin priceprice oror valuevalue byby keeping";keeping"; oror 3)3) thethe "property"property cannotcannot bebe 
keptkept withoutwithout greatgreat expense."expense." LittleLittle authorityauthority existsexists onon howhow thesethese criteriacriteria shouldshould bebe 
interpreted.interpreted. AlthoughAlthough regUlationsregUlations havehave beenbeen issuedissued underunder sectionsection 6336.6336. theythey primarilyprimarily 
setset forthforth thethe specificsspecifics onon conductingconducting anan "immediate"immediate sale"sale" ofof assetsassets subjectsubject toto sectionsection 
63366336 ratherrather thanthan clarifyingclarifying howhow propertyproperty shouldshould bebe determineddetermined toto bebe subjectsubject toto sectionsection 
6336.6336. SeeSee Treas.Treas. Reg.Reg. §§ 301.6336-1.301.6336-1. Similarly.Similarly. thethe existingexisting InternalInternal RevenueRevenue ManualManual 
provisionsprovisions focusfocus onon thethe mechanicsmechanics ofof sellingselling goodsgoods determineddetermined toto bebe SUbjectSUbject toto sectionsection 
63366336 ratherrather thanthan providingproviding assistanceassistance onon howhow toto makemake thatthat determination.determination. See.~.See.~. 

IRMIRM 5.10.4.1.15.10.4.1.1 (Actions(Actions PriorPrior toto SaleSale ofof AssetsAssets SeizedSeized underunder JeopardyJeopardy oror TerminationTermination 
Assessments);Assessments); IRMIRM 5.10.4.13.15.10.4.13.1 (Sale(Sale ofof PerishablePerishable Goods);Goods); IRMIRM 5.12.4.85.12.4.8 (Notice(Notice ofof 
NonjudicialNonjudicial SaleSale ofof PerishablePerishable Goods);Goods); IRMIRM 5.10.4.135.10.4.13 (Pre-Sale(Pre-Sale ProceduresProcedures forfor 
PerishablePerishable Goods);Goods); IRMIRM 5.17.5.19.35.17.5.19.3 (Nonjudicial(Nonjudicial SalesSales ofof PerishablePerishable Goods);Goods); IRMIRM 
9.7.13.9.59.7.13.9.5 (Disposition(Disposition ofof PerishablePerishable Goods).Goods). 

ThereThere isis oneone relevantrelevant TaxTax CourtCourt case.case. GalushaGalusha v.v. Commissioner.Commissioner. 9595 T.C.T.C. No.No. 1717 
(1990).(1990). InIn Galusha.Galusha. thethe ServiceService seizedseized thethe taxpayerstaxpayers recently-purchasedrecently-purchased 47-foot47-foot boatboat 
afterafter makingmaking aa jeopardyjeopardy assessmentassessment againstagainst thethe taxpayer.taxpayer. AtAt thethe timetime ofof seizure.seizure. JuneJune 
1.1. 1990.1990. andand onon severalseveral subsequentsubsequent occasions.occasions. thethe taxpayertaxpayer informedinformed aa revenuerevenue agentagent 
involvedinvolved withwith thethe seizureseizure thatthat thethe boatboat waswas wood-hulledwood-hulled andand wouldwould corrodecorrode inin thethe waterwater 
unlessunless itit waswas continuouslycontinuously maintained;maintained; however.however. thethe taxpayertaxpayer alsoalso advisedadvised thatthat thethe boatboat 
couldcould notnot bebe keptkept inin dry-dockdry-dock storagestorage throughoutthroughout thethe summersummer months.months. TheThe ServiceService 
placedplaced thethe boatboat inin dry-dockdry-dock storagestorage pendingpending itsits sale,sale, whichwhich waswas scheduledscheduled forfor AugustAugust 1.1. 
1990.1990. approximatelyapproximately twotwo monthsmonths afterafter itit waswas seized.seized. InIn JulyJuly 1990,1990, thethe ServiceService informedinformed 
thethe taxpayertaxpayer thatthat thethe boatboat waswas "perishable""perishable" andand thatthat itit wouldwould bebe soldsold ifif thethe taxpayertaxpayer diddid 
notnot aa postpost aa bond.bond. TheThe taxpayertaxpayer disputeddisputed thethe characterizationcharacterization ofof thethe boatboat asas perishableperishable 
andand movedmoved toto staystay thethe sale.sale. TheThe salesale waswas ultimatelyultimately stayedstayed byby thethe TaxTax CourtCourt basedbased onon 
thethe taxpayerstaxpayers request.request. 
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InIn Galusha,Galusha, thethe ServiceService essentiallyessentially maintainedmaintained thatthat becausebecause thethe valuevalue ofof thethe boatboat wouldwould 
deterioratedeteriorate ifif thethe boatboat werewere keptkept inin dry-dockdry-dock storage,storage, andand thatthat thethe expensesexpenses ofof 
maintainingmaintaining thethe boatboat inin thethe waterwater werewere prohibitive,prohibitive, thethe boatboat shouldshould bebe characterizedcharacterized asas 
perishableperishable andand itsits salesale expeditedexpedited accordingly.accordingly. 

TheThe TaxTax CourtCourt rejectedrejected thisthis view.view. Initially,Initially, thethe CourtCourt heldheld thatthat thethe boatboat waswas notnot 
perishableperishable inin thethe customarycustomary sense,sense, inin thatthat sectionsection 63366336 contemplatescontemplates short-termshort-term decaydecay 
oror deteriorationdeterioration ratherrather thanthan reductionreduction inin valuevalue ofof anan assetasset overover aa longlong periodperiod ofof time.time. 
Specifically,Specifically, thethe CourtCourt statedstated thatthat thethe termterm "greatly"greatly reducedreduced inin priceprice oror value,"value," asas usedused inin 
sectionsection 6336,6336, "implies"implies thatthat thethe deteriorationdeterioration oror decaydecay mustmust bebe rapidrapid inin relationrelation toto thethe 
amountamount ofof timetime thatthat itit maymay bebe necessarynecessary toto holdhold thethe propertyproperty duringduring thethe resolutionresolution ofof thethe 
[underlying[underlying taxtax controversy]."controversy]." 9595 T.C.T.C. NoNo 1717 atat 225.225. InIn findingfinding thatthat thethe boatboat atat issueissue inin 
GalushaGalusha wouldwould notnot becomebecome greatlygreatly reducedreduced inin priceprice oror valuevalue werewere itsits salesale notnot 
expedited,expedited, thethe TaxTax CourtCourt stated,stated, "[we"[we definedefine thisthis term]term] toto meanmean thatthat aa greatgreat lossloss inin valuevalue 
isis likelylikely toto occuroccur inin thethe foreseeableforeseeable future."future." Id.Id. atat 226.226. TheThe CourtCourt heldheld thatthat thethe relevantrelevant 
evidenceevidence demonstrateddemonstrated thatthat anyany deteriorationdeterioration ofof thethe taxpayer'staxpayer's boatboat occasionedoccasioned byby 
improperimproper storagestorage wouldwould occuroccur atat otherother thanthan aa "rapid"rapid pace,"pace," andand thatthat thethe boatboat wouldwould notnot 
becomebecome "greatly"greatly reducedreduced inin priceprice oror value"value" werewere aa salesale notnot held,held, basedbased onon thethe factfact thatthat 
thethe appraisedappraised valuevalue ofof thethe boatboat inin AugustAugust 19901990 waswas actuallyactually higherhigher thanthan whatwhat thethe 
taxpayertaxpayer hadhad paidpaid forfor thethe boatboat aa fewfew monthsmonths earlier.earlier. Id.Id. Finally,Finally, thethe courtcourt rejectedrejected thethe 
Service'sService's argumentargument thatthat thethe boatboat "could"could notnot bebe keptkept withoutwithout greatgreat expense,"expense," inin thatthat thethe 
monthlymonthly expensesexpenses ofof properlyproperly maintainingmaintaining thethe boatboat totaledtotaled approximatelyapproximately oneone percentpercent ofof 
thethe boat'sboat's currentcurrent value,value, meaningmeaning thatthat itit wouldwould taketake moremore thanthan eighteight yearsyears forfor thethe 
maintenancemaintenance costscosts toto consumeconsume thatthat value.value. Id.Id. atat 227.227. Accordingly,Accordingly, thethe CourtCourt ultimatelyultimately 
agreedagreed toto staystay thethe salesale ofof thethe boatboat untiluntil afterafter thethe conclusionconclusion ofof thethe TaxTax CourtCourt 
proceedings.proceedings. 

GalushaGalusha appearsappears toto bebe thethe onlyonly publishedpublished courtcourt decisiondecision onon thethe applicabilityapplicability ofof sectionsection 
6336,6336, andand GalushaGalusha waswas issuedissued somesome 1717 yearsyears ago.ago. Moreover,Moreover, youryour JuneJune 20072007 
memorandummemorandum reflectsreflects thatthat onlyonly 1313 seizuresseizures ofof goodsgoods SUbjectSUbject toto sectionsection 63366336 tooktook placeplace 
nationwidenationwide duringduring aa recentrecent seven-monthseven-month period.period. Thus,Thus, itit appearsappears thatthat thethe issueissue ofof howhow 
toto identifyidentify propertyproperty subjectsubject toto sectionsection 63366336 isis notnot oneone thatthat arisesarises frequently.frequently. 
Accordingly,Accordingly, wewe seesee nono needneed atat thisthis pointpoint toto developdevelop formalformal publishedpublished guidan'ce,guidan'ce, suchsuch 
asas TreasuryTreasury regulations,regulations, onon thethe issue.issue. Rather,Rather, wewe believebelieve thatthat anyany guidanceguidance issuedissued byby 
thethe ServiceService shouldshould bebe providedprovided throughthrough revisionrevision ofof thethe InternalInternal RevenueRevenue Manual,Manual, 
perhapsperhaps inin thethe formform ofof specifyingspecifying howhow thethe sectionsection 63366336 determinationdetermination shouldshould bebe made.made. 
InIn thisthis regard,regard, wewe agreeagree withwith thethe holdingholding inin GalushaGalusha that,that, withwith respectrespect toto basingbasing aa 
determinationdetermination thatthat assetsassets areare subjectsubject toto sectionsection 63366336 onon thethe costscosts ofof maintainingmaintaining thethe 
goodsgoods priorprior toto sale,sale, thethe ServiceService shouldshould evaluateevaluate thethe costscosts inin context,context, relativerelative toto thethe 
valuevalue ofof thethe specificspecific assetsassets andand thethe projectedprojected equityequity toto bebe realizedrealized uponupon aa sale,sale, asas 
opposedopposed toto determiningdetermining thatthat costscosts higherhigher thanthan somesome fixedfixed amountamount willwill alwaysalways warrantwarrant aa 
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determinationdetermination thatthat thethe assetsassets areare subjectsubject toto sectionsection 6336.6336.11 WeWe notenote thatthat thesethese costscosts 
must,must, pursuantpursuant toto thethe applicableapplicable regulations,regulations, bebe estimatedestimated asas preciselyprecisely asas possiblepossible priorprior 
toto thethe timetime ofof seizure.seizure. See,See, §..&,§..&, lAMlAM 5.15.1 O.2.13(3)(revenueO.2.13(3)(revenue officerofficer mustmust provideprovide 
documentationdocumentation ofof allall expectedexpected expensesexpenses ifif itit isis believedbelieved thatthat storagestorage costscosts willwill bebe soso 
excessiveexcessive thatthat propertyproperty isis subjectsubject toto sectionsection 6336)6336).. 

1':;'�•• 1':;' ,, .... 

WeWe wouldwould bebe happyhappy toto workwork 
withwith youyou inin developingdeveloping guidelinesguidelines forfor makingmaking suchsuch determinations.determinations. 

,.,. 

PleasePlease directdirect anyany questionsquestions onon thisthis mattermatter toto BranchBranch 33 (Procedure(Procedure andand Administration)Administration) 
atat 202-622-3600.202-622-3600. 

Attachment:Attachment: AsAs stated.stated. 

cc:� SBSE� 
Francisco� 

cc: AssistantAssistant DivisionDivision CounselCounsel (GL),(GL), SBSE 
AssociateAssociate AreaArea CounselCounsel (SaSE),(SaSE), SanSan Francisco 

11 AlthoughAlthough youyou havehave notnot askedasked usus toto addressaddress thethe issue,issue, wewe alsoalso agreeagree withwith thethe GalushaGalusha 
court'scourt's interpretationinterpretation ofof thethe termterm "greatly"greatly reducedreduced inin priceprice oror value"value" asas usedused toto 
characterizecharacterize assetsassets asas subjectsubject toto sectionsection 6336.6336. 


